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RULES  AND  REGULATIONS 


Title  42— PUBLIC  HEALTH 

Chapter  I — Public  Health  Service,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

SUBCHAPTER  D — GRANTS 
PART  53— GRANTS,  LOANS  AND 
LOAN  GUARANTEES  FOR  CON¬ 
STRUCTION  AND  MODERNIZATION 
OF  HOSPITALS  AND  MEDICAL 
FACILITIES 

On  July  29,  1971,  a  notice  of  proposed 
rule  making  was  published  in  the 
Federal  Register  (36  F.R.  14016)  pro¬ 
posing  a  revision  of  42  CFR  Part  53, 
relating  to  grants,  loans  and  loan  guar¬ 
antees  for  the  construction  and  modern¬ 
ization  of  hospitals  and  medical  facilities 
under  Title  VI  of  the  Public  Health  Serv¬ 
ice  Act  (42  U.S.C.  291  et  seq.). 

Interested  persons  were  invited  to  sub¬ 
mit,  within  30  days,  written  comments, 
suggestions  or  objections  regarding  the 
proposed  regulations. 

A  number  of  responses  were  received. 
The  substance  of  these  comments,  and 
the  Department’s  response  thereto,  is 
summarized  below. 

Changes  have  been  made  in  the  final 
regulations  as  a  result  of  the  following 
comments  on  the  proposal: 

1.  Allotment  of  direct  loan  and  loan 
guarantee  funds.  It  was  pointed  out  that 
the  proposed  formula  for  allotment  of 
loan  and  loan  guarantee  funds  to  States 
did  not  include  the  element  “need  for 
construction”,  which  is  required  by 
statute  (sec.  622(a),  Public  Health  Serv¬ 
ice  Act). 

The  omission  of  the  element  “need  for 
construction”  was  inadvertent.  It  has 
now  been  included  in  the  formula 
(§  53.92). 

2.  Size  criteria  for  mental  and  tuber¬ 
culosis  hospitals.  It  was  suggested  that 
the  -3, 000 -bed  maximum  size  for  mental 
hospital  projects  is  contrary  to  the 
Federal  policy  of  encouraging  a  trend 
away  from  large  State  or  municipal 
“warehouses”  for  the  mentally  ill;  and 
that  the  100-bed  minimum  size  for  tu¬ 
berculosis  hospitals  is  contrary  to  the 
policy  of  the  program  to  include  neces¬ 
sary  TB  beds  as  units  of  general  hos¬ 
pitals,  rather  than  as  separate  entities. 

The  size  criteria  for  both  mental 
health  and  TB  hospitals  (§§  53.102  and 
53.103  of  the  proposal)  have  been 
deleted. 

3.  Review  of  State  plans  by  areawide 
health  planning  agencies.  It  was  sug¬ 
gested  that,  in  addition  to  the  review  of 
individual  projects  by  areawide  health 
planning  agencies  required  by  statute, 
the  State  plan  itself  should  be  submitted 
in  draft  form  to  such  agencies  for  review 
and  comment. 

Although  this  suggested  addition  has 
been  program  policy  since  January  1971, 
it  constitutes  a  step  in  the  plan  review 
process  which  should  more  logically  be 
included  in  the  regulations.  Accordingly, 
a  provision  has  been  added  (§  53.121(b) ) 
requiring  that  the  State  Hill-Burton 
agency  submit  the  State  plan  and  any 
modifications  thereof  in  final  draft,  be¬ 


fore  submission  to  the  Secretary,  to  each 
agency  which  has  developed  an  areawide 
health  plan  pursuant  to  section  314(b) 
of  the  Public  Health  Service  Act  with 
respect  to  an  area  in  the  State  and,  with 
respect  to  any  area  in  which  there  is  no 
such  agency,  to  the  agency  administer¬ 
ing  the  State  plan  under  section  314(a) 
of  the  Act. 

4.  Assurance  of  reasonable  volume  of 
services  to  persons  unable  to  pay  there¬ 
for.  Several  comments  related  to  the 
assurance  which  has  been  authorized 
by  statute  (section  603(e)  (2),  PHS  Act) 
and  required  by  regulation  since  the  pro¬ 
gram’s  inception,  and  which  was  re¬ 
stated  in  §  53.111(b)  of  the  proposal, 
with  respect  to  the  provision  of  a  rea¬ 
sonable  volume  of  services  for  persons 
unable  to  pay  therefor. 

That  assurance  is  currently  the  subject 
of  litigation  in  a  number  of  suits  in  which 
the  Secretary  has  been  named  or  joined 
as  a  defendant.  A  new  regulation  de¬ 
signed  to  define  the  scope  of  the  assur¬ 
ance  more  clearly  and  to  govern  its  en¬ 
forcement  is  under  preparation  in  the 
Department  and  will  be  published  sep¬ 
arately  in  the  near  future  as  a  notice  of 
proposed  rule  making  with  invitation  for 
public  comment.  In  the  interim,  the 
assurance  of  a  reasonable  volume  of  serv¬ 
ices  for  persons  unable  to  pay  therefor 
has  been  revised  so  as  to  restate  the 
statutory  language,  and  has  been  placed 
in  a  separate  section  (§  53.111).  In  addi¬ 
tion,  the  provisions  relating  to  commu¬ 
nity  service  (§  53.111(a)  of  the  proposal), 
nondiscrimination  on  account  of  creed 
(§  53.111(c) ),  Title  VI  of  the  Civil  Rights 
Act  of  1964  (§53.112),  and  nondis¬ 
crimination  in  construction  contracts 
(§53.113)  have  been  placed  in  a  new 
§53.112,  as  paragraphs  (a)(1),  (a)(2), 
(c),  and  (b),  respectively. 

5.  Use  of  1960  data  in  determining 
poverty  areas.  Objection  was  raised  to 
the  fact  that  “the  latest  available  pub¬ 
lished  data  from  the  Bureau  of  the  Cen¬ 
sus”,  which  State  agencies  are  required 
to  use  in  determining  rural  and  urban 
poverty  areas  under  §  53.129  of  the  pro¬ 
posal,  is  currently  the  data  from  the 
1960  census — 1970  census  data  will  not  be 
available  until  at  least  February  1972. 

To  alleviate  this  problem,  a  paragraph 
has  been  added  providing  that  if  States 
can  demonstrate  to  the  satisfaction  of 
the  Secretary  that  the  income  levels  of 
families  in  particular  areas  have  changed 
sufficiently  since  the  date  of  the  latest 
available  census  data  to  justify  changes 
in  the  ranking  of  such  areas,  they  may 
qualify  as  rural  or  urban  poverty  areas. 

In  addition,  the  following  comments 
were  received: 

6.  Fifty-year  title  requirement.  Objec¬ 
tion  was  raised  to  the  requirement  that 
an  applicant  provide  assurance  that  he 
has  or  will  have  a  fee  simple  or  other 
interest  in  the  construction  site  sufficient 
to  assure  undisturbed  use  of  the  facility 
for  a  period  of  50  years  (§  53.128(a)  of 
the  proposal). 

The  50-year  title  requirement  is  statu¬ 
tory  (see  section  645(1),  PHS  Act) . 

7.  Services  in  outpatient  facilities.  It 
was  suggested  that  a  more  specific  list  of 
minimum  services  to  be  provided  in  out¬ 


patient  facilities  be  developed  (§  53.1  (j) 
of  the  proposal). 

It  is  the  Department’s  judgment  that 
no  inclusion  of  specific  types  of  outpa¬ 
tient  services  is  necessary,  since  the 
emphasis  is  on  the  comprehensiveness  of 
such  facilities.  Policy  guidelines  specify 
that  single  purpose  outpatient  facilities 
such  as  alcoholic  or  narcotic  addiction 
centers  are  eligible  where  they  serve  one 
or  more  general  hospitals  within  the 
same  service  area  under  formal  written 
agreements.  This  same  arrangement  has 
been  made  for  other  types  of  single  pur¬ 
pose  facilities  eligible  in  the  past,  such 
as  laboratory  or  laundry  facilities  to  be 
used  by  a  number  of  general  hospitals. 
Maintaining  this  concept  strengthens  the 
emphasis  on  shared  services  and  reduc¬ 
tion  of  duplication  of  functions. 

8.  "Comprehensive  health  care”.  It 
was  suggested  that  the  term  “compre¬ 
hensive”  as  used  in  §  53.81(a)  of  the  pro¬ 
posal  is  too  general,  and  that  a  list  of 
basic  minimum  services  should  be  in¬ 
cluded  by  way  of  definition. 

“Comprehensive  health  care”  is  delib¬ 
erately  left  undefined,  since  it  is  to  be 
construed  in  relation  to  the  need  of  a 
community /service  area.  To  spell  out  a 
list  of  services  invites  duplication  of 
those  services  by  applicants  in  order  to 
qualify  for  assistance.  Priority  judgment 
wall  be  applied  in  favor  of  the  applicant 
who  presents  the  best  program  to  meet 
the  largest  share  of  the  defined  needs. 

In  addition  to  the  changes  described 
in  paragraphs  1-5  above,  a  number  of 
editorial  and  technical  changes  have 
been  included. 

After  consideration  of  all  the  com¬ 
ments  and  suggestions  received,  the  revi¬ 
sion  as  proposed  is  hereby  adopted,  sub¬ 
ject  to  the  following  changes: 

1.  The  first  sentence  of  §  53.42  is  re¬ 
vised  to  read  as  set  forth  below. 

2.  Paragraph  (c)  of  §  53.84  is  changed 
by  inserting  “)”  immediately  after  the 
word  “section”. 

3.  Subparagraph  (2)  of  §  53.92(a)  is 
revised  to  read  as  set  forth  below. 

4.  Paragraph  (b)  of  §  53.94  is  revised 
to  read  as  set  forth  below. 

5.  Sections  53.102  and  53.103  are  de¬ 
leted,  and  §  53.104  is  renumbered  as 
§  53.102. 

6.  Subpart  L  is  revised  to  read  as  set 
forth  below. 

7.  Section  53.121  is  revised  to  read  as 
set  forth  below. 

8.  Subdivision  (i)  of  §  53.128(1)  (2)  is 
revised  to  read  as  set  forth  below. 

9.  Paragraph  (c)  of  §  53.129  is  re¬ 
designated  as  paragraph  (d)  of  such  sec¬ 
tion,  and  a  new  paragraph  (c)  is 
inserted. 

Effective  date.  These  regulations  shall 
be  effective  upon  publication  in  the 
Federal  Register  (1-6-72). 

Dated:  December  6,  1971. 

Vernon  E.  Wilson, 
Administrator,  Health  Services 
and  Mental  Health  Adminis¬ 
tration. 

Approved:  December  30, 1971. 

Elliot  L.  Richardson, 

Secretary. 
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Subpart  A — Definitions 

Sec. 

63.1  Definitions. 

Subpart  B— Distribution  of  Beds  for  Acute  and 
Long-Term  Illness  (Excluding  Mental  and 
Tuberculosis) 

63.11  State  need  (standards  of  adequacy). 

63.12  Service  areas. 

63.13  Existing  general  hospital  beds  and 

long-term  care  beds. 

Subpart  C — Distribution  of  Tuberculosis  Hospital 
Beds 

63.21  State  need  (standards  of  adequacy). 

63 .22  Distribution . 

63.23  Existing  tuberculosis  hospital  beds. 

Subpart  D — Eligibility,  Distribution  and  Priority  of 
Beds  for  the  Mentally  III 

63.31  Mental  health  services  principally  for 

persons  residing  In  the  commu¬ 
nity. 

63.32  Mental  health  services  not  princi¬ 

pally  for  persons  residing  In  the 
community. 

63.33  Distribution. 

63.34  Existing  mental  hospital  beds. 

Subpart  E — Distribution  of  Public  Health  Centers 

63.41  State  need  (standards  of  adequacy). 

63.42  Distribution. 

63.43  Existing  public  health  centers. 

Subpart  F — Distribution  of  Outpatient  Facilities 

63.61  State  need  (standards  of  adequacy). 

63.52  Distribution  (service  areas). 

63.53  Existing  outpatient  facilities. 

Subpart  G — Distribution  of  Rehabilitation 
Facilities 

63.61  State  need  (standards  of  adequacy). 

63.62  Distribution. 

63.63  Existing  rehabilitation  facilities. 

Subpart  H — Distribution  of  Modernization  Projects 
for  All  Categories  of  Facilities 

63.71  Determination  of  need. 

63.72  Distribution. 

Subpart  I — Priority  of  Projects 

63.81  General. 

63.82  Hospitals  (new  construction). 

63.83  Facilities  for  long-term  care  (new 

construction). 

63.84  Outpatient  facilities  (new  construc¬ 

tion  and  modernization) . 

63.86  Rehabilitation  facilities  (new  con¬ 

struction). 

63.86  Public  health  centers  (new  con¬ 

struction)  . 

63.87  Modernization. 

Subpart  J — Allotments  for  Modernization  Grants 

and  for  Loans  and  Loan  Guarantees,  and  Trans¬ 
fer  of  State  Allotments 

63.91  Allotments  for  modernization  grants. 

63.92  Allotments  for  direct  loans  and  loan 

guarantees. 

63.93  Transfer  of  allotments  to  another 

State. 

63.94  Transfer  of  grant  allotments  to  an¬ 

other  category  within  a  State. 

Subpart  K — General  Standards  of  Construction 
and  Equipment 

63.101  General. 

53.102  Size  of  facilities  for  long-term  care. 

Subport  L — Services  for  Persons  Unable  to  Pay; 
Community  Service;  Nondiscrimination 

53.111  Services  for  persons  unable  to  pay. 

53.112  Community  service;  nondiscrimina¬ 

tion. 


Subpart  M — Methods  of  Administration  of  the 
State  Plan 

Sec. 

53.121  General;  review  and  comment  by 

areawide  health  planning  agencies. 

63.122  Construction  program. 

53.123  Personnel  administration. 

53.124  Fair  hearings. 

63.125  Construction  standards. 

63.126  Minimum  standards  of  maintenance 

and  operation. 

53.127  Application;  submittal;  amendment; 

processing. 

53.128  Assurances  from  applicant. 

53.129  Determination  of  rural  or  urban 

poverty  areas. 

53.130  Certification  to  the  Secretary. 

53.131  Requests  for  construction  payments 

for  grants. 

53.132  Fiscal  and  accounting  requirements. 

53.133  Access  by  Comptroller  General. 

53.134  Notice  of  change  of  status  of  facility. 

53.135  Good  cause  for  other  use  of  facility. 

Subpart  N — Loan  Guarantees  and  Direct  Loans 

53.141  Applicability. 

53.142  Definitions. 

53.143  Eligibility  for  loan  guarantees  and 

direct  loans. 

53.144  Approval  of  applications. 

53.145  Maximum  amount  of  direct  loan  or 

guaranteed  loan. 

53.146  Forms  of  evidence  of  indebtedness. 

53.147  Security  for  loans. 

63.148  Opinion  of  legal  counsel. 

53.149  Length  and  maturity  of  loans. 

53.150  Interest  on  direct  loans. 

53.151  Repayment. 

53.152  Loan  Guarantee  Agreement  and 

Direct  Loan  Agreement. 

53.153  Loan  closing. 

53.154  Waiver  of  right  of  recovery. 

Authority:  The  provisions  of  this  Part  53 
issued  under  secs.  215,  603,  623(b),  Public 
Health  Service  Act  as  amended,  58  Stat.  690, 
78  Stat.  451,  84  Stat.  346;  42  U.S.C.  216, 
2910,  291J-3(b). 

Subpart  A — Definitions 

§  53.1  Definitions. 

All  terms  not  defined  herein  shall  have 
the  same  meanings  as  given  them  in  the 
Act.  As  used  in  this  part: 

(a)  “Act”  means  title  VI  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C.  291  et  seq.). 

(b)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De¬ 
partment  of  Health,  Education,  and 
Welfare  to  whom  the  authority  involved 
has  been  delegated. 

(c)  “State  agency”  means  the  agency 
designated  by  a  State  pursuant  to  sec¬ 
tion  604(a)  (1)  of  the  Act. 

(d)  “Service  area”  means  the  geo¬ 
graphic  territory  from  which  patients 
come  or  are  expected  to  come  to  exist¬ 
ing  or  proposed  hospitals  or  existing  or 
proposed  public  health  centers,  or  exist¬ 
ing  or  proposed  medical  facilities  (l.e., 
facilities  for  long-term  care,  outpatient 
facilities,  rehabilitation  facilities),  the 
delineation  of  which  is  based  on  such 
factors  as  population  distributon,  nat¬ 
ural  geographic  boundaries,  and  trans¬ 
portation  and  trade  patterns,  and  all 
parts  of  which  are  reasonably  accessible 
to  existing  or  proposed  hospitals,  public 
health  centers,  or  medical  facilities. 
When  appropriate,  Interstate  areas  may 


be  formed  with  the  mutual  agreement 
of  the  States  concerned. 

(e)  “Hospital”  means  general,  tuber¬ 
culosis,  mental,  and  other  types  of  hos¬ 
pitals,  and  related  facilities  such  as 
laboratories,  outpatient  departments, 
nurses’  home  facilities,  extended  care  fa¬ 
cilities,  facilities  related  to  programs  for 
home  health  services,  self-care  units, 
education  or  training  facilities  for  health 
professions  personnel  operated  as  an  in¬ 
tegral  part  of  a  hospital,  and  central 
service  facilities  operated  in  connection 
with  hospitals,  but  does  not  include  any 
hospital  providing  primarily  domiciliary 
care. 

(f)  “General  hospital”  means  any 
hospital  for  short-term  inpatient  medi¬ 
cal  or  surgical  care  of  illness  or  injury, 
which  may  include  obstetrical  care. 

(g)  “Mental  hospital”  means  a  hos¬ 
pital  (including  long-term  care,  inten¬ 
sive  care,  or  both)  for  the  diagnosis  and 
treatment  of  mental  illness. 

(h)  “Tuberculosis  hospital”  means  a 
hospital  for  the  diagnosis  and  treatment 
of  tuberculosis. 

(i)  “Facility  for  long-term  care” 
means  a  facility  (including  an  extended 
care  facility)  providing  community  serv¬ 
ice  for  inpatient  care  for  convalescent  or 
chronic  disease  patients  who  require 
skilled  nursing  care  and  related  medical 
services 

(1)  Which  is  a  hospital  (other  than  a 
hospital  primarily  for  the  care  and  treat¬ 
ment  of  mentally  ill  or  tuberculosis  pa¬ 
tients)  or  is  operated  in  connection  with 
a  hospital,  or 

(2)  In  which  such  nursing  care  and 
medical  services  are  prescribed  by,  or  are 
performed  under  the  general  direction 
of,  persons  licensed  to  practice  medicine 
or  surgery  in  the  State.  Institutions 
furnishing  primarily  domiciliary  care 
are  not  included. 

"Chronic  disease  hospitals”  and  “nurs¬ 
ing  homes”  as  used  in  the  document 
“General  Standards  of  Construction  and 
Equipment  for  Hospital  and  Medical  Fa¬ 
cilities,”  incorporated  by  reference  in 
§  53.101(a),  constitute  “facilities  for 
long-term  care.” 

(j)  “Outpatient  facility”  means  a  fa¬ 
cility,  located  in  or  apart  from  a  hospi¬ 
tal,  providing  community  service  for  the 
diagnosis  or  diagnosis  and  treatment  of 
ambulatory  patients  (including  ambula¬ 
tory  inpatients)  in  need  of  physical  and/ 
or  mental  care 

(1)  Which  is  operated  in  connection 
with  a  hospital ;  or 

(2)  In  which  patient  care  is  under  the 
professional  supervision  of  persons 
licensed  to  practice  medicine  or  surgery 
in  the  State  or,  in  the  case  of  dental 
diagnosis  or  treatment,  under  the  pro¬ 
fessional  supervision  of  persons  licensed 
to  practice  dentistry  in  the  State;  or 

(3)  Which  offers  to  patients  not  re¬ 
quiring  hospitalization  the  services  of 
licensed  physicians  in  various  medical 
specialities,  and  which  makes  provision 
for  its  patients  to  receive  a  reasonably 
full  range  of  diagnostic  and  treatment 
services. 
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(k)  “Rehabilitation  facility’’  means  a 
facility  providing  community  service 
which  is  operated  for  the  primary  pur¬ 
pose  of  assisting  in  the  rehabilitation  of 
disabled  persons  through  an  integrated 
program  under  competent  professional 
supervision  of:  Medical  evaluation  and 
services;  and  psychological,  social,  or 
vocational  evaluation  and  services.  The 
major  portion  of  the  required  evaluation 
and  services  must  be  furnished  within 
the  facility;  and  the  facility  must  be 
operated  either  in  connection  with  a  hos¬ 
pital  or  as  a  facility  in  which  all  medical 
and  related  health  services  are  prescribed 
by,  or  are  under  the  general  direction  of, 
persons  licensed  to  practice  medicine  or 
surgery  in  the  State.  For  purposes  of  this 
paragraph ; 

(l)  An  integrated  program  brings  to¬ 
gether  as  a  team  specialized  personnel 
from  the  (i)  medical,  and  (ii)  psycholog¬ 
ical,  social,  or  vocational  areas  for  the 
purpose  of  pooling  information,  interpre¬ 
tations  and  opinions  for  the  development 
of  a  rehabilitation  plan  of  services  in 
which  the  disabled  individual  is  viewed 
as  a  whole.  When  members  of  the  team 
contribute  to  the  diagnosis  and  treat¬ 
ment  of  illness,  their  contributions  must 
be  coordinated  under  medical  responsi¬ 
bility. 

(2)  A  disabled  person  is  an  individual 
who  has  a  physical  or  mental  condition 
which,  to  a  material  degree,  limits,  con¬ 
tributes  to  limiting,  or  if  not  corrected, 
will  probably  result  in  limiting,  the  in¬ 
dividual’s  performance  or  activities  to 
the  extent  of  constituting  a  substantial 
physical,  mental,  or  vocational  handi¬ 
cap. 

(3)  Medical  service,  in  the  case  of  a 
rehabilitation  facility  operated  in  con¬ 
nection  with  a  hospital,  means  a  service 
under  the  direct  personal  supervision  of 
a  medical  director,  varied  and  extensive 
availability  of  specialized  consultants, 
physical  and  occupational  therapy  de¬ 
partment  and  occupation  therapy  serv¬ 
ices,  and  medical  evaluation. 

(4)  Medical  service,  in  the  case  of  a 
rehabilitation  facility  not  operated  in 
connection  with  a  hospital,  means  med¬ 
ical  supervision,  availability  by  agree¬ 
ment  of  medical  consultants,  and  evalua¬ 
tion  and  services  suitable  to  the  needs  of 
the  disabled  persons  to  be  served. 

(5)  Social  service  means  evaluation 
and  services  by  a  qualified  social  worker 
in  amounts  and  variety  appropriate  to 
the  rehabilitation  needs  of  the  disabled 
persons  to  be  served. 

(6)  Psychological  service  means  evalu¬ 
ation  and  servioes  by  a  qualified  psychol¬ 
ogist  in  amounts  and  variety  appropri¬ 
ate  to  the  rehabilitation  needs  of  the  dis¬ 
abled  persons  to  be  served. 

(7)  Vocational  service,  in  the  case  of  a 
rehabilitation  facility  operated  in  con¬ 
nection  with  a  hospital,  means  evalua¬ 
tion  and  services  by  a  qualified  voca¬ 
tional  rehabilitation  counselor  in 
amounts  and  variety  appropriate  to  the 
rehabilitation  needs  of  the  disabled  per¬ 
sons  to  be  served. 

(8)  Vocational  service,  in  the  case  of 
a  rehabilitation  facility  not  operated  in 
connection  with  a  hospital,  means  those 


vocational  services  required  in  hospitals, 
plus  a  variety  of  vocational  services  ap¬ 
propriate  to  the  program  and  the  per¬ 
sons  to  be  served,  such  as  prevocational 
exploration,  work  evaluation  and  voca¬ 
tional  training. 

(l)  “Public  health  center”  means  a 
publicly  owned  facility  utilized  by  a  local 
health  unit  for  the  provision  of  public 
health  services,  including  related  publicly 
owned  facilities  such  as  laboratories, 
clinics,  and  administrative  offices  op¬ 
erated  in  connection  with  public  health 
centers. 

(m)  “Local  health  unit”  means  a  sin¬ 
gle  county,  city,  county-city,  or  local  dis¬ 
trict  health  unit,  as  well  as  a  State 
health  district  unit  where  the  primary 
function  of  the  State  district  unit  is  the 
direct  provision  of  public  health  serv¬ 
ices  to  the  population  under  its  jurisdic¬ 
tion. 

(n)  “Public  health  services”  means 
services  provided  through  organized 
community  effort  in  the  endeavor  to  pre¬ 
vent  disease,  prolong  life,  and  maintain 
a  high  degree  of  physical  and  mental 
efficiency. 

(o)  “Hospital  bed"  means  a  bed  for  an 
adult  or  child  patient.  Bassinets  for  the 
newborn  in  a  maternity  unit  nursery, 
beds  in  labor  rooms,  recovery  rooms,  and 
other  beds  used  exclusively  for  emer¬ 
gency  purposes  are  not  included  in  this 
definition. 

(p)  “Population”,  with  respect  to  any 
State  or  any  area  thereof,  means  the 
latest  figures  of  civilian  population  cer¬ 
tified  by  the  U.S.  Department  of  Com¬ 
merce. 

(q)  “Projected  population”  means  the 
projected  State  population  estimates  ob¬ 
tained  from  the  U.S.  Department  of 
Commerce  and  provided  to  the  State 
agency  by  the  Secretary.  The  State 
agency  shall  distribute  such  population 
among  the  various  areas,  provided  that 
the  sum  of  the  projected  populations  dis¬ 
tributed  among  the  various  areas  shall 
not  exceed  the  figures  provided  by  the 
Secretary. 

(r)  “Nonprofit  hospital,”  “nonprofit 
outpatient  facility,”  “nonprofit  rehabili¬ 
tation  facility,"  and  “nonprofit  facility 
for  long-term  care”  means  any  hospital, 
outpatient  facility,  rehabilitation  facility, 
or  facility  for  long-term  care,  as  the 
case  may  be,  owned  and  operated  by  one 
or  more  nonprofit  corporations  or  asso¬ 
ciations,  no  part  of  the  net  earnings  of 
which  inures,  or  may  lawfully  inure,  to 
the  benefit  of  any  private  shareholder 
or  individual. 

(s)  “Community  service”,  when  ap¬ 
plied  to  any  facility,  means  that 

(1)  the  services  furnished  are  available 
to  the  general  public,  or  (2)  admission 
is  limited  only  on  the  basis  of  age,  medi¬ 
cal  indigency,  or  type  or  kind  of  medical 
or  mental  disability,  or  (3)  the  facility 
constitutes  a  medical  or  nursing  care 
unit  of  a  home  or  other  institution  which 
home  or  other  institution  is  available 
in  accordance  with  subparagraph  (1)  or 

(2)  of  this  paragraph. 

(t)  “Modernization”  includes  altera¬ 
tion,  major  repair,  remodeling,  replace¬ 
ment,  and  renovation  of  existing  build¬ 


ings  (including  initial,  equipment  there¬ 
of),  and  replacement  of  obsolete,  built- 
in  equipment  of  existing  buildings.  It 
does  not  include  the  replacement  of  a 
facility  or  a  portion  of  a  facility  to  an 
inpatient  capacity  greater  than  the 
capacity  of  the  existing  facility. 

(u)  “Equipment”  includes  those  items 
which  are  necessary  for  the  functioning 
of  the  facility  but  does  not  include  items 
of  current  operating  expense  such  as 
food,  fuel,  drugs,  dressings,  paper, 
printed  forms,  and  soap. 

(v)  “Built-in  equipment”  means  that 
equipment  which  is  affixed  to  the  facil¬ 
ity,  and  usually  included  in  the  construc¬ 
tion  contract. 

(w)  “Major  repair”  means  those  re¬ 
pairs  to  an  existing  building  excluding 
routine  maintenance  which  restore  the 
building  to  a  sound  state,  the  cost  of 
which  is  no  less  than  $100,000. 

(x)  “State”  means  the  50  States, 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  the  District  of  Colum¬ 
bia,  and  the  Trust  Territories  of  the 
Pacific  Islands. 

Subpart  B — Distribution  of  Beds  for 

Acute  and  Long-Term  Illness  (Ex¬ 
cluding  Mental  and  Tuberculosis) 

§  53.11  Stale  need  (standards  of  ade¬ 
quacy). 

The  total  number  of  beds  for  acute 
and  long-term  illness  required  to  pro¬ 
vide  adequate  service  to  the  people  resid¬ 
ing  an  any  State  shall  be  the  total  of 
such  beds  required  for  individual  service 
areas  within  the  State.  The  number  of 
beds  required  for  each  service  area  shall 
be  determined  by  the  State  agency  as 
follows: 

(a)  For  general  hospitals, 

(1)  Step  .  (i):  Multiply  the  current 
area  use  rate  (area  patient  days  per 
1,000  current  area  population  per  year) 
by  the  projected  area  population  (in 
thousands)  and  divide  by  365  to  obtain 
a  projected  area  average  daily  census; 
Step  (ii) :  Divide  the  projected  area 
average  daily  census  by  0.85  (occupancy 
factor)  and  add  10  to  obtain  the  number 
of  beds  needed  in  the  area,  or 

(2)  By  a  different  method  which  shall 
(i)  incorporate,  as  a  minimum,  area 
utilization  experience,  projected  area 
population  and  a  desirable  occupancy 
factor,  and  (ii)  be  submitted  to  the  Sec¬ 
retary  for  approval  prior  to  its  use  in  the 
State  plan. 

(3)  State  agencies  may  adjust  the  bed 
need,  as  determined  by  one  of  the  above 
methods,  for  specific  areas  with  unusual 
circumstances  or  conditions;  any  such 
adjustment  must  be  fully  explained  and 
justified  in  the  State  plan. 

(b)  For  facilities  for  long-term  care, 

(1)  Step  (i) :  Multiply  the  current 

area  use  rate  (area  patient  days  per  1,000 
current  area  population  per  year)  by  the 
projected  area  population  (in  thou¬ 
sands)  and  divide  by  365  to  obtain  a 
projected  area  average  daily  census; 
Step  (ii)  Divide  the  projected  area 
average  daily  census  by  0.90  (occupancy 
factor)  and  add  10  to  obtain  the  number 
of  beds  needed  in  the  area,  or 
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(2)  By  a  different  method  which  shall 

(1)  incorporate,  as  a  minimum,  area  uti-, 
lization  experience,  projected  area  pop¬ 
ulation  and  a  desirable  occupancy  fac¬ 
tor,  and  (ii)  be  submitted  to  the  Secre¬ 
tary  for  approval  prior  to  its  use  in  the 
State  plan. 

(3)  State  agencies  shall  take  into  con¬ 
sideration  (i)  adjustment  of  bed  need, 
as  determined  by  one  of  the  above  meth¬ 
ods,  for  areas  in  which  a  change  in  use 
rate  is  anticipated,  and  (li)  the  use  of 
area  population  age  65  and  over,  where 
appropriate,  in  place  of  total  area  popu¬ 
lation  in  determining  bed  need  for  long¬ 
term  care. 

§  53.12  Service  areas. 

(a)  The  same  service  areas  shall  be 
used  for  planning  general  hospital  facili¬ 
ties  and  facilities  for  long-term  care,  ex¬ 
cept  that  State  agencies  may  use  differ¬ 
ent  areas  for  planning  facilities  for  long¬ 
term  care  when  this  is  consistent  with 
effective  relationships  between  the  loca¬ 
tion  of  facilities  and  the  need  for  services. 

(b)  Each  service  area  shall  have  suf¬ 
ficient  population  that  it  may  have  gen¬ 
eral  hospital  or  long-term  care  services 
appropriately  planned  in  one  or  more 
facilities. 

(c)  The  State  agency  shall  describe 
in  the  State  plan  the  population  charac¬ 
teristics  of  each  service  area  and  out¬ 
line  a  program  for  the  distribution  of 
beds  and  facilities  for  general  hospital 
and  long-term  care. 

§  53.13  Existing  general  hospital  beds 
and  Iong-teirm  care  beds. 

(a)  The  count  of  existing  general  hos¬ 
pital  beds  shall  Include  the  beds  in  the 
hospitals  of  this  category  as  defined  in 
Subpart  A,  which  are  not  included  in  the 
count  of  beds  for  any  other  category 
under  this  part,  and  beds  in  any  mental 
nospital,  tuberculosis  hospital  or  facility 
for  long-term  care  which  are  specifically 
assigned  for  general  hospital  care,  pro¬ 
vided  the  beds  so  assigned  in  any  such 
facility  number  10  or  more. 

(b)  The  count  of  existing  beds  in  fa¬ 
cilities  for  long-term  care  shall  include 
the  beds  in  the  facilities  of  this  category 
as  defined  in  Subpart  A,  which  are  not 
included  in  the  count  of  beds  in  any  other 
category  under  this  part,  and  beds  in  any 
general,  mental  or  tuberculosis  hospital 
which  are  specifically  assigned  to  long¬ 
term  care  other  than  mental  or  tubercu¬ 
losis,  provided  the  beds  so  assigned  to  any 
such  facility  number  10  or  more. 

(c)  The  count  of  existing  beds  de¬ 
scribed  in  paragraphs  (a)  and  (b)  of 
this  section  shall:  (1)  Include  beds  in 
all  nursing  units,  including  those  cur¬ 
rently  closed  or  assigned  to  easily  con¬ 
vertible  nonpatient  use,  and  bed  space 
under  construction,  and  (2)  exclude  beds 
in  labor  rooms,  recovery  rooms,  emer¬ 
gency  rooms,  beds  used  intermittently 
for  diagnosis  or  treatment,  beds  set  up 
for  temporary  use,  bassinets  in  new-born 
nurseries  in  maternity  units,  and  unfin¬ 
ished  bed  space  not  under  construction. 

(d)  The  number  of  existing  facilities 
In  each  category  referred  to  in  this  sub¬ 
part  shall  be  counted. 


(e)  Existing  beds  described  in  para¬ 
graphs  (a)  and  (b)  of  this  section  shall 
be  classified  as  conforming  or  noncon¬ 
forming  according  to  specific  standards 
of  plant  evaluation.  Such  standards  shall 
include: 

( 1 )  Fire-resistivity  of  each  building ; 

(2)  Fire  and  other  safety  factors  of 
each  building: 

(3)  Design  and  structural  factors  af¬ 
fecting  the  function  of  nursing  units: 

(4)  Design  and  structural  factors  af¬ 
fecting  the  function  of  service  depart¬ 
ments. 

Subpart  C — Distribution  of 
Tuberculosis  Hospital  Beds 

§  53.21  State  need  (standards  of  ade¬ 
quacy). 

The  number  of  beds  required  to  pro¬ 
vide  adequate  hospital  services  for  tuber¬ 
culosis  patients  in  any  State  or  service 
area  shall  be  determined  by  the  follow¬ 
ing  method:  Divide  the  current  average 
daily  census  of  each  hospital  by  0.90  (oc¬ 
cupancy  factor). 

§  53.22  Distribution. 

Tuberculosis  hospitals  receiving  grants 
under  the  Act  shall  be  built  in  centers 
of  population,  in  proximity  to  general 
hospitals,  with  a  view  to  developing  com¬ 
munity  based  Inpatient  and  outpatient 
programs  rather  than  Isolated  inpatient 
programs. 

§  53.23  Existing  tuberculosis  hospital 
beds. 

(a)  The  count  of  existing  tuberculosis 
hospital  beds  shall  include  the  beds  in 
tuberculosis  hospitals,  which  are  not  in¬ 
cluded  in  the  count  of  beds  for  any  other 
category,  and  also  beds  in  any  general 
hospital  which  are  specifically  assigned 
for  the  care  of  patients  with  tuberculosis, 
provided  the  beds  so  assigned  in  any  such 
general  hospital  number  10  or  more. 

(b)  Existing  tuberculosis  hospital  beds 
shall  be  classified  as  conforming  or  non- 
conforming  according  to  plant  evaluation 
standards  as  set  forth  in  Subpart  B  of 
this  part 

Subpart  D — Eligibility,  Distribution 

and  Priority  of  Beds  for  the  Men¬ 
tally  III 

§  53.31  Mental  health  services  princi¬ 
pally  for  persons  residing  in  the 
community. 

(a)  For  the  purpose  of  determining 
need  and  priority,  the  State  plain  ap¬ 
proved  or  approvable  under  the  Commu¬ 
nity  Mental  Health  Centers  Act  (42 
U.S.C.  2681  et  seq.)  shall  constitute  that 
portion  of  the  plan  under  the  Act  for 
construction  of  facilities  for  providing 
services  principally  for  persons  residing 
in  a  particular  community  or  communi¬ 
ties  in  or  near  which  the  facility  is  situ¬ 
ated  for  the  prevention  or  diagnosis  of 
mental  illness,  or  care  and  treatment  of 
mentally  ill  patients,  or  rehabilitation  of 
such  persons. 

(b)  Speciail  consideration  shall  be 
given  to  those  projects  for  which  the  ap¬ 
plicant  sets  forth  in  his  application  a 


reasonable  and  feasible  proposal  for  the 
development,  within  a  reasonable  period 
of  time,  of  a  program  for  the  provision 
of  those  essential  elements  of  compre¬ 
hensive  mental  health  services  prescribed 
in  §  54.212  of  this  chapter  relating  to 
community  mental  health  centers. 

(c)  An  application  for  the  construc¬ 
tion  of  facilities  specified  in  paragraph 
(a)  of  this  section  may  be  approved  un¬ 
der  this  part  only  if  the  Secretary  deter¬ 
mines  that  funds  are  not  available  under 
the  Community  Mental  Health  Centers 
construction  grant  program  (Part  54, 
Subpart  C,  of  this  chapter) . 

§  53.32  Mental  health  services  not  prin¬ 
cipally  for  persons  residing  in  the 
community. 

(a)  With  respect  to  facilities  for  the 
mentally  ill  which  do  not  provide  services 
principally  for  persons  residing  in  a  par¬ 
ticular  community  in  or  near  which  the 
facility  is  situated,  special  consideration 
shall  be  given  to  those  projects  for  re¬ 
modeling  or  replacing  services  and  facili¬ 
ties  which  do  not  increase  bed  capacity, 
or  if  services  are  being  expanded,  the  ap¬ 
plicant  demonstrates  that  no  alternative 
plan  for  provision  of  such  expanded  serv¬ 
ices  is  feasible. 

(b)  An  application  for  construction  of 
facilities  specified  in  paragraph  (a)  of 
this  section  may  be  approved  only  if  it 
conforms  with  the  State  plan  approved 
under  the  Act. 

§  53.33  Distribution. 

Mental  hospitals  receiving  grants  un¬ 
der  the  Act  shall  be  built  in  centers  of 
population,  as  a  part  of  or  in  proximity 
to  general  hospitals,  with  a  view  to  de¬ 
veloping  community  based  Inpatient  and 
outpatient  programs  rather  than  isolated 
inpatient  programs. 

§  53.34  Existing  mental  hospital  beds. 

(a)  The  count  of  existing  mental  hos¬ 
pital  beds  shall  include  the  beds  in  mental 
hospitals,  which  are  not  included  in  the 
count  of  beds  in  any  other  category,  and 
also  beds  in  any  general  hospital  which 
are  specifically  assigned  for  the  compre¬ 
hensive  inpatient  care  of  patients  with 
mental  illness. 

(b)  Existing  mental  hospital  beds  shall 
be  classified  as  conforming  or  noncon¬ 
forming  according  to  plant  evaluation 
standards  as  set  forth  in  Subpart  B  of 
this  part. 

Subpart  E — Distribution  of  Public 
Health  Centers 

§  53.41  State  need  (standards  of  ade¬ 
quacy). 

(a)  The  number  of  public  health  cen¬ 
ters  to  be  planned  in  a  State  shall  be  ade¬ 
quate  to  meet  the  needs  of  the  people  of 
that  State. 

(b)  The  need  shall  be  determined  after 
consultation  with  the  State  health  au¬ 
thority  (where  the  State  agency  is  not 
the  State  health  authority)  and  with 
local  health  departments  where  such  de¬ 
partments  are  independent  operating 
units. 
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§  53.42  Distribution. 

The  general  method  of  distribution  of 
public  health  centers  throughout  the 
State  shall  conform  to  the  plan  of 
organization  of  local  health  units  within 
the  State.  In  instances  where  the  State 
agency  is  not  the  State  health  authority, 
the  method  of  distribution  shall  be  de¬ 
termined  after  consultation  with  the 
State  health  authority. 

§  53.43  Existing  public  health  centers. 

(a)  Where  the  State  agency  is  not  the 
State  health  authority,  the  number  of 
existing  public  health  centers  shall  be 
determined  after  consultation  with  the 
State  health  authority. 

(b)  Existing  public  health  centers 
shall  be  classified  as  conforming  or  non- 
conforming  according  to  plant  evalua¬ 
tion  standards,  which  shall  include: 

(1)  Fire-resistivity  of  each  building; 

(2)  Fire  and  other  safety  factors  of 
each  building; 

*  (3)  Design  and  structural  factors  af¬ 
fecting  the  function  of  the  center. 

Subpart  F — Distribution  of  Outpatient 
Facilities 

§  53.51  State  need  (standards  of  ade¬ 
quacy). 

Outpatient  facilities  shall  be  planned 
In  sufficient  number  to  make  at  least  the 
basic  minimum  services  readily  avail¬ 
able  to  all  persons  in  the  State.  Provi¬ 
sion  of  the  basic  minimum  services  re¬ 
quires  facilities  for  examination  of  pa¬ 
tients  by  a  physician  or  a  dentist,  and 
the  provision  of  clinical  laboratory  and 
diagnostic  X-ray  services. 

§  53.52  Distribution  (service  areas). 

In  determining  the  need  for  additional 
outpatient  facilities  in  an  area  as  a 
basis  for  distribution  of  such  facilities, 
special  consideration  shall  be  given  to 
areas  in  which  there  is  a  shortage  of 
services  provided  by  private  physicians 
and  dentists.  Outpatient  facilities  should 
be  planned  in  the  same  service  areas 
used  for  planning  hospitals  except  that 
more  than  one  outpatient  facility  serv¬ 
ice  area  may  be  planned  in  such  hospital 
service  area,  resulting  in  a  subdivision  of 
the  hospital  service  area  into  a  number 
of  outpatient  facility  service  areas. 

§  53.53  Existing  outpatient  facilities. 

(a)  The  count  of  existing  outpatient 
facilities  shall  exclude: 

(1)  Offices  of  private  physicians  and 
dentists,  whether  for  individual  or  group 
practice; 

(2)  Industrial  clinics  for  employees 
only,  first  aid  clinics,  and  similar  facili¬ 
ties  not  furnishing  a  community  service. 

(b)  Existing  outpatient  facilities  shall 
be  classified  as  conforming  or  noncon¬ 
forming  according  to  plant  evaluation 
standards  as  set  forth  in  Subpart  E  of 
this  part. 

Subpart  G — Distribution  of 
Rehabilitation  Facilities 

g  53.61  Slate  need  (standards  of  ade¬ 
quacy). 

Rehabilitation  facilities  6hall  be 
planned  by  each  State  so  that  all  per¬ 


sons  In  the  State  shall  have  access  to 
integrated  rehabilitation  services  for  all 
types  of  disabilities.  The  facility  or  fa¬ 
cilities  may  be  programmed  in  the  State 
or  by  joint  planning  with  one  or  more 
other  States  to  serve  the  residents  of 
such  States.  In  determining  the  number 
of  rehabilitation  facilities  and  services 
needed,  the  State  shall  consider  such 
factors  as  the  particular  needs  of  the 
population  to  be  served  and  the  scope 
and  nature  of  service  of  the  existing  and 
proposed  facilities. 

§  53.62  Distribution. 

In  determining  the  need  for  additional 
rehabilitation  services  as  a  basis  for  dis¬ 
tribution  of  rehabilitation  facilities,  con¬ 
sideration  shall  be  given  to  (a)  rehabili¬ 
tation  services  provided  in  existing 
facilities,  avoiding  duplication  and  over¬ 
lapping  of  services;  and  (b)  availability 
of  rehabilitation  services  to  people  in  all 
geographical  areas. 

§  53.63  Existing  rehabilitation  facilities. 

The  count  of  existing  rehabilitation 
facilities  shall  include  existing  beds  in 
such  facilities.  Such  beds  shall  be  classi¬ 
fied  in  accordance  with  the  procedures 
set  forth  in  Subpart  B  of  this  part. 

Subpart  H — Distribution  of  Moderni¬ 
zation  Projects  for  All  Categories  of 

Facilities 

§  53.71  Determination  of  need. 

(a)  The  need  for  modernization  shall 
be  determined  for  each  category  of  fa¬ 
cilities  by  evaluation  of  existing  facili¬ 
ties  and  with  initial  consideration  being 
given  to  the  most  densely  populated 
areas  of  the  State.  The  evaluation  shall 
be  based  on  specific  standards  of  plant 
evaluation,  which  shall  include: 

(1)  Fire-resistivity  of  each  building; 

(2)  Fire  and  other  safety  factors  of 
each  building; 

(3)  Design  and  structural  factors  af¬ 
fecting  the  function  of  the  facility. 

(b)  Based  on  the  evaluation,  beds  or 
facilities  shall  be  classified  as  conform¬ 
ing  or  nonconforming.  Those  beds  or  fa¬ 
cilities  which  are  classified  as  noncon¬ 
forming  shall  represent  the  beds  and 
facilities  in  need  of  modernization. 

(c)  In  the  event  that  a  service  area 
has  a  total  of  existing  conforming  beds 
or  facilities  and  existing  nonconforming 
beds  or  facilities  needing  modernization 
which  exceeds  the  total  need  for  the 
service  area,  the  number  of  beds  or  fa¬ 
cilities  to  be  modernized  shall  be  reduced 
accordingly.  At  no  time  shall  the  beds  or 
facilities  to  be  modernized,  when  added 
to  the  existing  conforming  beds  or  fa¬ 
cilities,  be  greater  than  the  total  beds  or 
facilities  needed  in  any  one  category. 

§  53.72  Distribution. 

Modernization  shall  be  planned  for 
general  hospitals,  facilities  for  long-term 
care,  and  outpatient  facilities  in  the 
service  areas  used  for  planning  new  con¬ 
struction.  For  other  categories  of  fa¬ 
cilities,  modernization  may  be  planned 
on  a  statewide  basis. 


Subpart  I — Priority  of  Projects 

§  53.81  General. 

The  general  manner  in  which  the  State 
agency  shall  determine  the  priority  of 
projects  included  in  the  State  construc¬ 
tion  program  shall  be  based  on  the  rela¬ 
tive  need  of  different  service  areas  lack¬ 
ing  adequate  facilities  and  shall  conform 
to  the  principles  set  out  in  this  subpart. 
In  addition  to  the  specific  considerations 
set  forth  in  this  subpart  with  respect  to 
particular  types  of  projects,  special  con¬ 
sideration  shall  be  given. 

(a )  To  facilities  which,  alone  or  in  con¬ 
junction  with  other  facilities,  will  pro¬ 
vide  comprehensive  health  care,  includ¬ 
ing  outpatient  and  preventive  care  as 
well  as  hospitalization; 

(b)  To  facilities  which  will  provide 
training  in  health  or  allied  health  pro¬ 
fessions;  and 

(c)  To  facilities  which  will  provide  to  a 
significant  extent  for  the  treatment  of 
alcoholism. 

§  53.82  Hospitals  (new  construction). 

In  determining  the  priority  of  projects 
for  new  construction  of  hospitals,  special 
consideration  shall  be  given  to  hospitals 
serving  areas  with  relatively  small  finan¬ 
cial  resources  and,  at  the  option  of  each 
State,  to  hospitals  serving  rural  com¬ 
munities.  Relative  need  for  new  con¬ 
struction  of  hospitals  shall  be  expressed 
in  terms  of  the  ratio  of  existing  beds  to 
total  beds  needed  in  the  service  area. 

§  53.83  Facilities  for  long-term  care 
(new  construction). 

Priority  shall  be  determined  on  the 
basis  of  the  relative  need  for  beds  in  fa¬ 
cilities  for  long-term  care  ir  the  area 
to  be  served  by  the  project  taking  into 
account  the  utilization  of  existing  beds 
and  giving  special  consideration  to  proj¬ 
ects  operated  by  or  affiliated  with  hos¬ 
pitals.  Relative  need  for  new  construc¬ 
tion  shall  be  expressed  In  terms  of  the 
ratio  of  existing  beds  to  total  beds  needed 
in  each  service  area. 

§  53.84  Outpatient  facilities  (new  con¬ 
struction  and  modernization). 

(a)  In  determining  the  priority  of  proj¬ 
ects  for  construction  or  modernization  of 
outpatient  facilities,  special  considera¬ 
tion  shall  be  given  to  any  outpatient 
facility  that  will  be  located  in,  and  pro¬ 
vide  services  for  residents  of,  an  area 
determined  by  the  Secretary  pursuant  to 
§  53.129  to  be  a  rural  or  urban  poverty 
area. 

(b)  Subject  to  the  provisions  of  para¬ 
graph  (a)  of  this  section  priority  of 
projects  for  new  construction  of  out¬ 
patient  facilities  shall  be  determined  on 
the  basis  of  the  relative  need  for  addi¬ 
tional  outpatient  facilities  in  the  area  to 
be  served  by  the  facility,  taking  into 
account  existing  services  available  and 
their  utilization. 

(c)  In  determining  the  priority  of  proj¬ 
ects  for  modernization  of  outpatient 
facilities,  special  consideration  shall  be 
given  (in  addition  to  that  specified  in 
paragraph  (a)  of  this  section)  to  facili¬ 
ties  serving  areas  of  high  population 
density. 
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§  53.85  Rehabilitation  facilities  (new 
construction). 

Priority  shall  be  given  to  rehabilitation 
facility  projects  in  the  order  of  im¬ 
portance  as  given  below,  taking  into 
consideration  existing  rehabilitation 
services  in  the  community  and  the  need 
for  additional  services  in  the  community. 

(a)  Facilities  operated  in  connection 
with  a  university  teaching  hospital  which 
will  provide  an  integrated  program  of 
medical,  psychological,  social,  and  voca¬ 
tional  evaluation  and  services  under 
competent  supervision. 

(b)  Facilities  offering  rehabilitation 
services  for  multiple  disabilities  in  hos¬ 
pitals  and  medical  facilities  capable  of 
sustaining  an  organized  department  of 
physical  medicine  and  rehabilitation. 

(c)  All  other  rehabilitation  facilities. 

§  53.86  Public  health  centers  (new  con¬ 
struction). 

Highest  priority  in  this  category  shall 
be  given  to  the  provision  of  facilities  for 
local  health  units  serving  rural  com¬ 
munities  and  communities  with  relatively 
small  financial  resources.  Where  the 
State  agency  is  not  the  State  health 
authority,  the  State  agency  shall  deter¬ 
mine  the  relative  priorities  to  be  es¬ 
tablished  after  consultation  with  the 
State  health  authority. 

§  53.87  Modernization. 

In  determining  the  priority  of  projects 
for  modernization,  special  consideration 
shall  be  given  to  facilities  serving  areas 
of  high  population  density.  With  respect 
to  each  category,  relative  need  shall  be 
expressed 

(a)  For  facilities  for  inpatient  care,  in 
terms  of  the  ratio  of  existing  conforming 
beds  in  each  service  area  to  (1)  total 
existing  beds  in  such  area  or  (2)  total 
beds  needed  in  such  area,  whichever  is 
less;  and 

(b)  For  facilities  for  outpatient  care,  in 
terms  of  the  ratio  of  existing  conforming 
facilities  for  outpatient  care  in  each 
service  area  to  (1)  total  existing  facilities 
for  outpatient  care  ir  such  area  or  (2) 
total  facilities  for  outpatient  care  needed 
in  such  area,  whichever  is  less. 

Subpart  J — Allotments  for  Modern¬ 
ization  Grants  and  for  Loans  and 

Loan  Guarantees,  and  Transfer  of 

State  Allotments 

§  53.91  Allotments  for  modernization 
grants. 

The  allotments  to  the  several  States 
under  section  602(a)(2)  of  the  Act  for 
grants  for  modernization  shall  be  com¬ 
puted  as  follows: 

(a)  33  Yz  percent  will  be  allotted  to 
each  State  on  the  basis  of  population 
weighted  by  per  capita  income ;  and 

(b)  66%  percent  will  be  allotted  to 
each  State  on  the  basis  of  the  extent  of 
the  need  for  modernization  of  the 
facilities. 

§  53.92  Allotments  for  direct  loans  and 
loan  guarantees. 

(a)  Allotment  formula.  The  total  of 
the  amount  of  principal  of  loans  to  non¬ 


profit  private  agencies  which  may  be 
guaranteed  and  loans  to  public  agencies 
which  may  be  directly  made  under  Part 
B  of  the  Act  with  respect  to  any  fiscal 
year  shall  be  allotted  among  the  several 
States  as  follows: 

(1)  A  portion  of  such  total  which 
bears  the  same  ratio  to  such  total  as  the 
number  of  general  hospital  beds  which 
the  Secretary  determines  will  be  modern¬ 
ized  in  all  States  bears  to  the  sum  of  the 
general  hospital  beds  in  all  States  which 
the  Secretary  determines  will  be  modern¬ 
ized  and  added  through  new  construc¬ 
tion  will  be  allotted  to  the  States  on  the 
basis  of  the  formula  set  forth  in  §  53.91 
for  allotments  for  modernization  grants. 
The  Secretary’s  determinations  under 
this  paragraph  will  be  made  on  the  basis 
of  State  plans  for  the  latest  year  for 
which  all  States  desiring  to  participate 
under  Part  B  of  the  Act  have  submitted 
approved  State  plans. 

(2)  The  remainder  of  such  total  will 
be  allotted  to  the  States  on  the  basis  of 
each  State’s  relative  population  weighted 
by  (i)  the  square  of  such  State’s  allot¬ 
ment  percentage,  as  determined  in  ac¬ 
cordance  with  sec.  602(c)  of  the  Act,  and 
(ii)  the  relative  need  of  such  State  for 
construction  of  general  hospital  beds. 

(b)  Period  of  availability.  Subject  to 
the  provisions  of  §  53.93(b)  (relating  to 
transfers  of  allotments  to  another 
State) ,  any  amount  allotted  under  para¬ 
graph  (a)  of  this  section  to  a  State  for  a 
fiscal  year  ending  before  July  1,  1973, 
and  remaining  unobligated  at  the  end  of 
such  fiscal  year  shall  remain  available 
to  such  State,  for  the  purpose  for  which 
made,  for  the  next  2  fiscal  years,  and  any 
such  amount  shall  be  in  addition  to  the 
amounts  allotted  to  such  State  for  such 
purpose  for  each  of  such  next  2  fiscal 
years. 

§  53.93  Transfer  of  allotments  to  an¬ 
other  State. 

(a)  With  respect  to  allotments  under 
Part  A  of  the  Act,  a  State  may  submit 
a  request  in  writing  to  the  Secretary  that 
a  specified  portion  of  Its  allotment  for 
the  construction  of  hospitals  and  public 
health  centers,  facilities  for  long-term 
care,  outpatient  facilities,  rehabilitation 
facilities,  or  for  modernization,  be  added 
to  the  corresponding  allotment  of  an¬ 
other  State  for  the  purpose  of  meeting  a 
portion  of  the  Federal  share  of  the  cost 
of  a  project  for  the  construction  or 
modernization  of  a  facility  of  the  type 
authorized  under  the  allotments  in  such 
other  State.  In  determining  whether  the 
facility  with  respect  to  which  the  request 
is  made  will  meet  the  needs  of  the  State 
making  the  request  and  that  use  of  the 
specified  portion  of  such  State’s  allot¬ 
ment  as  requested  by  it  will  assist  In 
carrying  out  the  purposes  of  the  Act,  the 
Secretary  shall  consider  the  accessibil¬ 
ity  of  the  facility  and  the  extent  to  which 
services  will  be  made  available  to  the 
residents  of  the  State  making  the  request 
for  the  transfer. 

(b)  With  respect  to  allotments  under 
Part  B  of  the  Act,  any  such  allotment  to 
a  State  for  a  fiscal  year  ending  before 
July  1,  1973,  and  remaining  unobligated 


at  the  end  of  such  year  may,  with  the 
consent  of  such  State,  be  reallotted  by 
the  Secretary  to  other  States  which  the 
Secretary  determines  have  need  therefor. 
Such  reallotment  shall  be  on  such  basis 
as  the  Secretary  finds  consistent  with  the 
purposes  of  Part  B  of  the  Act,  and  any 
amount  so  reallotted  to  another  State 
shall  be  available  for  the  purposes  for 
which  made  until  the  close  of  the  second 
fiscal  year  after  the  fiscal  year  for  which 
such  funds  were  initially  allotted  and 
shall  be  in  addition  to  the  amount  al¬ 
lotted  and  available  to  such  State  for 
the  same  period. 

§  53.94  Transfer  of  grunt  allotments  to 
another  category  within  a  State. 

(a)  For  the  purpose  of  transfer  of 
allotments  as  authorized  by  section  602 
(e)(2)  of  the  Act,  the  State  agency  shall, 
together  with  the  certification  required 
by  that  subsection,  set  forth  the  method 
by  which  a  reasonable  opportunity  has 
been  afforded  applicants  to  submit  appli¬ 
cations  for  projects  from  the  portion  of 
the  allotment  to  be  transferred. 

(b)  A  determination  under  section 
602(e)  (3)  of  the  Act  that  the  need  for 
new  public  or  other  nonprofit  hospitals 
and  public  health  centers  is  substantially 
greater  than  the  need  for  modernization 
projects  shall  be  made  only  after  com¬ 
pletion  of  the  determination  of  the 
State’s  need  for  modernization  projects 
pursuant  to  Subpart  H  of  this  part  and 
in  accordance  with  the  approved  State 
plan. 

Subpart  K — General  Standards  of 
Construction  and  Equipment 

§  53.101  General. 

(a)  Plans  and  specifications  for  each 
project  submitted  to  the  Secretary  for 
approval  shall  be  prepared  in  accordance 
with  “General  Standards  of  Construction 
and  Equipment  for  Hospital  and  Medi¬ 
cal  Facilities’’  (PHS  No.  930-A-7),  and 
any  amendments  or  revisions  thereof, 
which  document  is  hereby  incorporated 
by  reference  and  deemed  published  here¬ 
in.  Said  document  will  be  provided  to  all 
applicants  for  assistance  under  this  part, 
and  is  available  to  any  interested  person, 
whether  or  not  affected  by  the  provisions 
of  this  part,  upon  request  to  the  Health 
Care  Facilities  Service,1  Health  Services 
and  Mental  Health  Administration,  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare,  or  to  the  Health  Services  and  Men¬ 
tal  Health  Information  Center  or  Re¬ 
gional  Office  Information  Center  as 
listed  in  45  CFR  5.31.  The  Secretary 
may  approve  plans  and  specifications 
which  contain  deviations  from  the  re¬ 
quirements  prescribed  if  he  is  satisfied 
that  the  purposes  of  such  requirements 
have  been  fulfilled. 

(b)  The  design  and  construction 
covered  by  the  plans  and  specifications 
must  conform  with  the  applicable  State 
and  local  laws,  codes,  and  ordinances  and 
with  the  approved  State  plan.  The  plans 


1  The  Health  Care  Facilities  Service  also 
maintains  an  official  historic  file  of  PHS  Now 
930-A-7. 


FEDERAL  REGISTER,  VOL.  37,  NO.  3 — THURSDAY,  JANUARY  6,  1972 


188 


RULES  AND  REGULATIONS 


and  specifications  must  be  complete  and 
adequate  for  contract  purposes  and  have 
the  approval  and  recommendation  of  the 
State  agency. 

(c)  Equipment  shall  be  provided  in 
the  kind  and  to  the  extent  necessary  for 
the  proper  functioning  of  the  facility  as 
planned. 

§  53.102  Size  of  facilities  for  long-term 
care. 

No  application  shall  be  approved  for 
construction  of  a  facility  for  long-term 
care,  not  an  addition  to  a  hospital,  with 
a  capacity  of  less  than  10  beds. 

Subparf  L — Services  for  Persons  Un¬ 
able  To  Pay;  Community  Service; 

Nondiscrimination 

§  53.111  Services  for  persons  unable  to 
pay. 

Before  an  application  under  this  part 
Is  recommended  by  a  State  agency  to 
the  Secretary  for  approval,  the  State 
agency  shall  obtain  an  assurance  from 
the  applicant  that  there  will  be  made 
available  in  the  facility  or  portion  thereof 
to  be  constructed  or  modernized  a  rea¬ 
sonable  volume  of  services  to  persons 
unable  to  pay  therefor.  The  require¬ 
ment  of  an  assurance  from  an  applicant 
shall  be  waived  if  the  applicant  demon¬ 
strates  to  the  satisfaction  of  the  State 
agency,  subject  to  subsequent  approval 
by  the  Secretary,  that  such  a  require¬ 
ment  is  not  feasible  from  a  financial 
viewpoint. 

§  53.112  Community  service;  nondis¬ 
crimination. 

(a)  Before  an  application  under  this 
part  is  recommended  by  a  State  agency 
to  the  Secretary  for  approval,  the  State 
agency  shall  obtain  assurances  from  the 
applicant  that; 

(1)  The  facility  will  furnish  a  com¬ 
munity  service;  and 

(2)  All  portions  and  services  of  the 
entire  facility  for  the  construction  or 
modernization  of  which,  or  in  connec¬ 
tion  with  which,  aid  under  the  Act  is 
sought  will  be  made  available  without 
discrimination  on  account  of  creed,  and 
no  professionally  qualified  person  will  be 
discriminated  against  on  account  of 
creed  with  respect  to  the  privilege  of 
professional  practice  in  the  facility. 

(b)  Each  construction  contract  is  sub¬ 
ject  to  the  condition  that  the  applicant 
shall  comply  with  the  requirements  of 
Executive  Order  11246,  September  24, 
1965  (30  F.R.  12319),  relating  to  non¬ 
discrimination  in  construction  contract 
employment,  and  the  applicable  rules, 
regulations,  and  procedures  prescribed 
pursuant  thereto. 

(c)  Attention  is  called  to  the  require¬ 
ment  of  title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d;  78  Stat.  252) 
which  provides  that  no  person  in  the 
United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin  be  excluded 
from  participation  in,  be  denied  the  bene¬ 
fits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance.  A  regulation 
implementing  such  title  VI,  applicable  to 


assistance  under  this  part  for  construc¬ 
tion  and  modernization  of  hospitals  and 
medical  facilities,  has  been  issued  by  the 
Secretary  of  Health,  Education,  and  Wel¬ 
fare  with  the  approval  of  the  President 
(45  CFR  Part  80). 

§  53.121  General;  review  and  comment 
l>y  areawide  health  planning  agen¬ 
cies. 

(a)  The  State  plan  shall  provide  for 
general  methods  of  administration  which 
are  in  accord  with  the  principles  set  out 
in  this  subpart. 

(b)  Prior  to  submission  of  the  State 
plan  or  any  modifications  thereof  to  the 
Secretary,  the  State  agency  shall  submit 
such  plan  or  modifications  for  review 
and  comment  to  each  agency  or  orga¬ 
nization  which  has  developed  an  area¬ 
wide  health  plan  pursuant  to  section 
314(b)  of  the  Public  Health  Service  Act 
with  respect  to  any  area  in  such  State 
for  which  there  is  no  such  agency  or 
organization,  to  the  State  agency  admin¬ 
istering  or  supervising  the  administration 
of  the  State  plan  approved  under  section 
314(a)  of  the  Public  Health  Service  Act. 
Comments  from  any  such  agency  re¬ 
ceived  by  the  State  agency  within  30  days 
after  such  submission  shall  be  considered 
by  the  State  agency  prior  to  submission 
of  the  State  plan  to  the  Secretary. 

Subpart  M — Methods  of 

Administration  of  the  State  Plan 

§  53.122  Construction  program. 

The  State  programs  for  hospitals, 
facilities  for  long-term  care,  outpatient 
facilities,  rehabilitation  facilities,  public 
health  centers,  and  modernization  shall 
be  developed  in  the  following  manner: 

(a)  The  State  agency  shall  determine 
the  need  for  additional  hospital  facilities 
of  all  types,  facilities  for  long-term  care, 
outpatient  facilities,  rehabilitation  fa¬ 
cilities,  public  health  centers,  and  for 
modernization  of  such  facilities  in  ac¬ 
cordance  with  the  provisions  of  Subpart 
B  through  Subpart  H. 

(b)  The  State  agency  shall  determine 
through  field  investigation,  and  other¬ 
wise,  the  approximate  locations  in  each 
area  in  which  the  various  types  of  health 
facilities  identified  in  paragraph  (a)  of 
this  section  should  most  appropriately 
be  built  and  the  locations  at  which  mod¬ 
ernization  projects  are  needed. 

(c)  After  having  determined  the  hos¬ 
pital,  long-term  care  facilities,  out¬ 
patient  facility,  rehabilitation  facilities, 
public  health  center  and  modernization 
needs,  the  State  agency  shall  establish 
an  overall  construction  program.  This 
program  shall  set  forth  all  such  needs 
in  accordance  with  the  standards  speci¬ 
fied  in  Subpart  B  through  Subpart  H 
and  shall  show  the  relative  need  for  each 
project  included,  irrespective  of  the 
availability  of  funds  for  construction 
and  for  maintenance  and  operation  of 
such  project. 

(d)  The  State  agency  shall  from  time 
to  time  as  necessary,  but  not  less  often 
than  annually,  review  the  State  plan, 
including  the  overall  program  for  the 
construction  of  hospitals,  long-term  care 
facilities,  outpatient  facilities,  rehabili¬ 


tation  facilities,  public  health  centers 
and  for  modernization,  and  shall  submit 
to  the  Secretary  any  modifications  of 
the  plan  and  the  construction  program 
as  the  State  agency  considers  necessary 
to  administer  the  plan  and  the  annual 
allotment. 

(e)  At  least  30  days  prior  to  the  sub¬ 
mission  of  the  State  plan  or  any  modi¬ 
fication  thereof  to  the  Secretary,  the 
State  agency  shall  publish  in  newspapers 
having  general  circulation  throughout 
the  State  a  general  description  of  the 
proposed  plan  or  any  such  modification, 
and  the  State  plan  shall  be  available  for 
examination  and  comment  by  interested 
persons  prior  to  submission  to  the 
Secretary. 

(f)  The  State  agency  shall  establish  a 
separate  construction  schedule  on  such 
forms  and  for  such  periods  as  the  Secre¬ 
tary  may  prescribe.  Insofar  as  funds  are 
available  for  construction  and  for  main¬ 
tenance  and  operation,  construction  shall 
be  scheduled  in  the  order  of  relative  need. 

§  53.123  Personnel  administration. 

(a)  Merit  system.  The  State  plan  shall 
provide  for  the  establishment  and  main¬ 
tenance  of  personnel  standards  on  a 
merit  basis  for  persons  employed  in  the 
administration  of  the  State  plan.  Con¬ 
formity  with  the  Standards  for  a  Merit 
System  of  Personnel  Administration,  45 
CFR  Part  70,  including  any  amendments 
thereto,  and  any  standards  prescribed  by 
the  U.S.  Civil  Service  Commission  pursu¬ 
ant  to  section  208  of  the  Intergovern¬ 
mental  Personnel  Act  of  1970  (Public 
Law  91-648;  84  Stat.  1915)  modifying  or 
superseding  such  Standards,  will  be 
deemed  to  meet  this  requirement  as  de¬ 
termined  by  said  Commission. 

(b)  Conflict  of  interest.  No  full-time 
officer  or  employee  of  the  State  agency, 
or  any  firm,  organization,  corporation,  or 
partnership  which  such  officer  or  em¬ 
ployee  owns,  controls,  or  directs,  shall  re¬ 
ceive  funds  from  the  applicant,  directly 
or  indirectly,  in  payment  for  services 
provided  in  connection  with  the  plan¬ 
ning,  design,  construction  or  equipping 
of  the  project. 

§53.124  Fair  hearings. 

The  State  agency  shall  establish  such 
rules  and  regulations  as  will  provide  an 
opportunity  for  an  appeal  to  and  a  fair 
hearing  before  the  State  agency  to  every 
applicant  for  a  construction  project  who 
is  dissatisfied  with  any  action  of  the 
State  agency  regarding  its  application. 

§  53.125  Construction  standards. 

The  State  agency  shall  adopt  general 
standards  of  construction  and  equipment 
for  the  various  types  of  hospitals,  facil¬ 
ities  for  long-term  care,  outpatient  facil¬ 
ities,  rehabilitation  facilities,  and  public 
health  centers  assisted  under  this  pro¬ 
gram.  The  standards  adopted  shall  not  be 
less  than  the  general  standards  pre¬ 
scribed  by  the  Public  Health  Service  and 
set  forth  in  the  document  “General 
Standards  of  Construction  and  Equip¬ 
ment  for  Hospital  and  Medical  Facil¬ 
ities”,  a e  incorporated  by  reference  in 
§  53.101(a). 
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§  53.126  Minimum  standards  of  mainte¬ 
nance  and  operation. 

The  State  plan  shall  provide  for  mini¬ 
mum  standards  of  maintenance  and  op¬ 
eration  of  facilities  providing  Inpatient 
care  which  receive  aid  under  the  Act,  and 
shall  provide  for  enforcement  of  such 
standards. 

§  53.127  Application ;  submittal ;  amend¬ 
ment;  processing. 

(a)  Submittal  of  application.  Applica¬ 
tions  for  grants,  loan  guarantees,  and 
direct  loans  under  the  Act,  including 
both  detailed  narrative  descriptions  and 
detailed  estimates  of  the  cost  of  the  re¬ 
spective  projects,  shall  be  submitted  to 
the  Secretary  through  the  State  agency 
in  such  form  as  the  Secretary  may 
prescribe. 

(b)  Amendment  to  application.  An 
amendment  to  any  application  approved 
by  the  Secretary  shall  be  processed  in  the 
same  manner  as  an  original  application, 
except  that  the  original  application’s 
conformity  with  the  priority  regulations 
shall  suffice  for  an  amendment  which 
does  not  modify  the  factors  on  which  the 
priority  was  granted. 

(c)  Processing  of  application.  The 
State  agency  shall  approve,  recommend, 
and  forward  applications  received  in  the 
order  of  priority,  except  that  the  State 
agency  may  approve,  recommend,  and 
forward  to  the  Secretary  applications  out 
of  the  order  of  priority  if : 

(1)  The  State  agency  has  afforded 
reasonable  opportunity  for  development 
and  presentation  of  projects  in  the  order 
of  priority;  and 

(2)  The  State  agency  certifies  to  the 
Secretary  that  financial  resources  for 
the  construction,  maintenance,  and  oper¬ 
ation  of  projects  of  higher  priority  are 
not  then  available. 

§  53.128  Assurances  from  applicant. 

In  addition  to  any  other  requirements 
imposed  by  law,  each  construction  grant, 
loan  guarantee,  and  direct  loan  shall  be 
subject  to  the  condition  that  the  appli¬ 
cant  will  furnish  and  comply  with  the 
following  assurances.  The  Secretary  may 
at  any  time  approve  exceptions  to  those 
conditions  and  assurances  where  he  finds 
that  such  exceptions  are  not  inconsistent 
with  the  Act  and  the  purposes  of  the 
program: 

(a)  That  the  applicant  (or  other  pub¬ 
lic  or  nonprofit  agency  which  is  to  oper¬ 
ate  the  facility)  has  or  will  have  a  fee 
simple  or  such  other  estate  or  interest 
in  the  site,  including  necessary  easements 
and  rights-of-way,  sufficient  to  assure  for 
a  period  of  not  less  than  50  years  undis¬ 
turbed  use  and  possession  for  the  purpose 
of  the  construction  and  operation  of  the 
facility; 

(b)  That  the  Secretary’s  approval  of 
the  final  working  drawings  and  specifica¬ 
tions,  which  conform  to  the  general 
standards  of  construction  and  equipment, 
will  be  obtained  before  the  project  is  ad¬ 
vertised  or  placed  on  the  market  for 
bidding; 

(c)  That  applicant  will  perform  actual 
construction  work  by  the  lump  sum 
(fixed  price)  contract  method;  employ 


adequate  methods  of  obtaining  competi¬ 
tive  bidding  prior  to  awarding  the  con¬ 
struction  contract,  either  by  public 
advertising  or  circularizing  three  or  more 
bidders,  and  award  the  contract  to  the 
responsible  bidder  submitting  the  lowest 
acceptable  bid;  and  will  purchase  all 
fixed  equipment  by  adequate  methods  of 
competitive  bidding  (including  such 
fixed  equipment  as  is  not  purchased 
through  the  construction  contract)  and 
award  the  contract  to  the  responsible 
bidder  submitting  the  lowest  acceptable 
bid,  except  that  competitive  bidding  pro¬ 
cedures  need  not  be  employed  for  the 
purchase  of  specific  fixed  equipment 
items  which  are  not  included  in  the  con¬ 
struction  contract  where  such  action  is 
found  by  the  State  agency  and  the  Secre¬ 
tary,  upon  written  justification  by  the 
applicant,  to  be  required  by  the  needs 
of  the  program ; 

(d)  That  applicant  will  enter  into  no 
construction  contract  or  contracts  for 
the  project  or  a  part  thereof,  the  cost 
of  which  is  in  excess  of  the  estimated 
cost  approved  in  the  application  for  that 
portion  of  the  work  covered  by  the  plans 
and  specifications,  without  the  prior  ap¬ 
proval  of  the  Secretary; 

(e)  That  applicant  will  submit  to  the 
Secretary  for  prior  approval  changes 
that  substantially  alter  the  scope  of 
work,  function,  utilities,  or  safety  of  the 
facility; 

(f)  That  applicant  will  construct  the 
project,  or  cause  it  to  be  constructed,  to 
final  completion  in  accordance  with  the 
application  and  approved  plans  and 
specifications; 

(g)  That  applicant  will  maintain  ade¬ 
quate  and  separate  accounting  and  fiscal 
records  and  accounts  for  all  funds  pro¬ 
vided  from  any  source  to  pay  the  cost  of 
the  project,  and  permit  audit  of  such 
records  and  accounts  at  any  reasonable 
times.  All  records  shall  be  retained  for  3 
years  after  the  close  of  the  fiscal  year  in 
which  construction  is  completed.  Such 
records  may  be  destroyed  at  the  end  of 
such  3-year  period  if  the  applicant  has 
been  notified  of  the  completion  of  the 
Federal  audit  by  such  time.  If  the  appli¬ 
cant  has  not  been  so  notified  by  the  end 
of  such  3-year  period,  such  records  shall 
be  retained  (1)  for  5  years  after  the  close 
of  the  fiscal  year  in  which  construction 
is  completed  or  (2)  until  the  grantee  is 
notified  of  the  completion  of  the  Federal 
audit,  whichever  comes  first.  In  all  cases 
where  audit  questions  have  arisen  before 
the  expiration  of  such  5-year  period,  rec¬ 
ords  shall  be  retained  until  resolution  of 
all  such  questions; 

(h)  That  applicant  will  furnish  prog¬ 
ress  reports  and  such  other  information 
as  the  Secretary  may  require; 

(i)  That  applicant  will  provide  and 
maintain  competent  and  adequate  archi¬ 
tectural  or  engineering  supervision  and 
inspection  at  the  construction  site  to  in¬ 
sure  that  the  completed  work  conforms 
with  the  approved  plans  and  specifica¬ 
tions; 

(j)  That  sufficient  funds  will  be  avail¬ 
able  to  meet  the  non-Federal  share  of 
the  cost  constructing  the  facility; 


(k)  That  sufficient  funds  will  be  avail¬ 
able  when  construction  Is  completed  for 
effective  use  of  the  facility  for  the  pur¬ 
poses  for  which  it  is  being  constructed ; 

(l)  (1)  That  any  laborer  or  mechanic 
employed  by  any  contractor  or  subcon¬ 
tractor  in  the  performance  of  work  on 
the  construction  of  the  facility  will  be 
paid  wages  at  rates  not  less  than  those 
prevailing  on  similar  construction  in  the 
locality  as  determined  under  the  Davis- 
Bacon  Act  (40  U.S.C.  276  et  seq.)  and  will 
receive  compensation  at  a  rate  not  less 
than  one  and  one-half  times  his  basic 
rate  of  pay  for  all  hours  worked  in  any 
workweek  in  excess  of  8  hours  in  any 
calendar  day  or  40  hours  in  the  work¬ 
week  (40  U.S.C.  327-332) ;  and 

(2)  That  the  following  conditions  and 
provisions  will  be  included  in  all  con¬ 
struction  contracts: 

(i)  The  provisions  set  forth  in  “DHEW 
Requirements  for  Federally  Assisted  Con¬ 
struction  Contracts  Regarding  Labor 
Standards  and  Equal  Employment  Op¬ 
portunities,”  Form  DHEW  514  (April 
1969)  (issued  by  the  Office  of  Grants 
Administration  Policy,  U.S.  Department 
of  Health,  Education,  and  Welfare)  per¬ 
taining  to  the  Da vis-Bacon  Act,  the  Con¬ 
tract  Work  Hours  Standards  Act,  and  the 
Copeland  Act  (Anti-Kickback)  Regula¬ 
tions,  except  in  the  case  of  contracts  in 
the  amount  of  $2,000  or  less;  and  per¬ 
taining  to  Executive  Order  11246,  Sep¬ 
tember  24,  1965  (30  F.R.  12319),  relating 
to  nondiscrimination  in  construction 
contract  employment,  except  in  the  case 
of  contracts  in  the  amount  of  $10,000  or 
less; 

(ii)  The  contractor  shall  furnish  per¬ 
formance  and  payment  bonds,  each  of 
which  shall  be  in  the  full  amount  of  the 
contract  price,  and  shall  maintain,  dur¬ 
ing  the  life  of  the  contract,  adequate  fire, 
workmen’s  compensation,  public  liability 
and  property  damage  insurance; 

(iii)  Representatives  of  the  Secretary 
and  State  agency  will  have  access  at  all 
reasonable  times  to  work  wherever  it  is 
in  preparation  or  progress,  and  the  con¬ 
tractor  shall  provide  proper  facilities  for 
such  access  and  inspection; 

(m)  That  a  facility  providing  inpa¬ 
tient  care  will  be  operated  and  main¬ 
tained  in  accordance  with  minimum 
standards  prescribed  by  the  State  agency 
for  the  maintenance  and  operation  of 
such  facilities; 

(n)  (1)  That,  in  the  case  of  any  proj¬ 
ect  for  construction  or  modernization  of 
a  general  hospital,  there  will  be  adequate 
provision  for  extended  care  services  to 
patients  of  such  hospital  when  such  serv¬ 
ices  are  medically  appropriate  for  them. 
Subject  to  the  provisions  of  subpara¬ 
graph  (2)  of  this  paragraph,  such  serv¬ 
ices  must  be  provided  in  facilities 
which — 

(i)  Are  structurally  part  of,  physically 
connected  with,  or  in  immediate  proxim¬ 
ity  to,  such  hospital;  and 

(ii)  Either  are  under  the  supervision 
of  the  professional  staff  of  such  hospital 
or  have  organized  medical  staffs  and 
have  in  effect  written  transfer  agree¬ 
ments  with  such  hospital  which  provide 
for: 
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(a)  The  transfer  of  patients  between 
the  hospital  and  the  long-term  care  fa¬ 
cility  (s)  whenever  such  transfer  is  de¬ 
termined  to  be  medically  appropriate; 

(b)  The  exchange  between  the  facili¬ 
ties  of  appropriate  medical  and  other  in¬ 
formation  relating  to  the  care  and  treat¬ 
ment  of  patients; 

(c)  Prompt  initiation  of  transfer  of 
the  patient  to  the  hospital  for  acute  care 
should  there  be  a  reversal  in  the  patient’s 
medical  condition  requiring  more  inten¬ 
sive  medical  and  nursing  care ; 

( d )  The  amount  and  types  of  services 
offered  in  the  long-term  care  facillty(s) 
which  correspond  to  those  specified  for 
reimbursement  eligibility  for  the  skilled 
nursing  home  care  category  under  titles 

XVIII  and  XIX  of  the  Social  Security 
Act,  as  amended ;  and 

(e)  The  general  availability  of  the 
medical,  diagnostic,  and  rehabilitative 
services  of  the  hospital  to  any  patient  of 
the  long-term  care  facility  (s)  who  re¬ 
quires  them. 

(2)  The  Secretary  may,  at  the  request 
of  the  State  agency,  waive  compliance 
with  the  requirements  of  subparagraph 

(1)  (i)  or  (ii),  or  both  of  this  paragraph, 
in  the  case  of  any  project  if  the  State 
agency  has  determined  that  compliance 
with  such  subsection  or  subsections 
would  be  inadvisable; 

(o)  That,  in  the  case  of  any  project 
for  construction  or  modernization  of  an 
outpatient  facility,  the  services  of  a  gen¬ 
eral  hospital  will  be  available  to  patients 
of  such  outpatient  facility  who  are  in 
need  of  hospital  care.  Such  assurance 
may  be  provided  by  a  written  transfer 
agreement  with  one  or  more  general  hos¬ 
pitals  which  provides  for 

(1)  The  transfer  of  patients  from  the 
outpatient  facility  to  the  general  hospital 
where  such  transfer  is  determined  to  be 
medically  appropriate; 

(2)  The  exchange  of  appropriate  med¬ 
ical  and  other  information  relating  to 
the  care  and  treatment  of  patients  be- 
twreen  the  facilities;  and 

(3)  The  amount  and  types  of  services 
offered  in  the  general  hospital  which  cor¬ 
respond  to  those  specified  for  reimburse¬ 
ment  eligibility  under  Titles  XVIII  and 

XIX  of  the  Social  Security  Act,  as 
amended ; 

(p)  That,  in  the  case  of  any  project 
solely  for  the  purpose  of  the  acquisition 
of  equipment,  other  than  initial  equip¬ 
ment  for  new  buildings  or  for  existing 
buildings  which  are  expanded,  remodeled 
or  altered,  such  project  will  help  to  pro¬ 
vide  a  service  not  previously  provided  in 
the  community.  For  purposes  of  this 
paragraph,  “community”  shall  mean  a 
geographic  area  encompassing  one  or 
more  neighborhoods  having  a  population 
and  geographic  size  sufficiently  large  as 
normally  to  be  served  by  and  support  the 
particular  service  to  be  provided; 

(q)  That  the  applicant  will  file  at  least 
annually  with  the  State  agency  a  state¬ 
ment,  in  such  form  and  containing  such 


Information  as  the  Secretary  may  require 
to  show  (1)  the  financial  operations  of 
the  facility,  and  (2)  the  costs  to  the 
facility  of  providing  health  services  in 
the  facility  and  the  charges  made  by  the 
facility  for  providing  such  services  dur¬ 
ing  the  period  with  respect  to  which  the 
statement  is  filed; 

(r)  That  the  applicant  will  conform  to 
all  the  applicable  requirements  of  the 
State  plan  and  the  regulations  of  this 
part. 

§  53.129  Determination  of  rural  or  ur¬ 
ban  poverty  areas. 

For  purposes  of  determining  the  prior¬ 
ity  of  projects  for  construction  or  mod¬ 
ernization  of  outpatient  facilities  pur¬ 
suant  to  section  603(a)  (4)  of  the  Act  and 
of  establishing  a  Federal  share  of  any 
project  (not  to  exceed  90  per  centum  of 
the  cost  of  construction)  pursuant  to  sec¬ 
tion  645(b)  (4)  of  the  Act,  the  State  plan 
shall  include  a  designation  of  areas  in  the 
State  which  are  proposed  by  the  State 
agency,  in  accordance  with  this  section, 
to  be  rural  or  urban  poverty  areas.  For 
purposes  of  this  section,  “area”  means 
a  service  area  (or  the  nearest  approxi¬ 
mation  thereto  for  which  current  census 
data  are  available,  based  on  geographic 
boundaries  such  as  counties  or  census 
tracts)  or  a  subservice  area  which  is 
designated  in  the  State  plan  as  providing 
the  basis  for  the  provision  of  outpatient 
services. 

(a)  The  Secretary  will  determine  to  be 
a  rural  or  urban  poverty  area  any  area 
which  has  been  found  by  the  State 
agency,  on  the  basis  of  the  latest  avail¬ 
able  published  data  from  the  Bureau  of 
the  Census,  to  be  an  area  in  which  the 
median  annual  family  income  ranks  in 
or  below  the  20th  percentile  of  the 
median  family  incomes  for  all  areas  in 
the  State. 

(b)  The  Secretary  may  determine  to 
be  a  rural  or  urban  poverty  area  any 
area  which 

(1)  has  been  found  by  the  State 
agency  to  be  an  area  in  which  the  median 
family  income  ranks  above  the  20th  per¬ 
centile  of  the  median  family  incomes  for 
all  areas  in  the  State  but  in  or  below  the 
30th  percentile  of  the  median  family 
incomes  for  all  areas  in  the  State; 

(2)  has  been  designated  by  the  State 
agency  as  a  rural  or  urban  poverty  area, 
and 

(3)  has  been  determined  by  the  Secre¬ 
tary,  on  the  basis  of  information  set 
forth  in  the  State  plan,  to  have  special 
characteristics  related  to  poverty  which 
are  not  adequately  reflected  in  its  median 
family  income  percentile  rank,  such  as 
(i)  subareas  of  extreme  poverty  or  (ii) 
high  costs  of  obtaining  hospital  services 
when  compared  to  other  areas  in  the 
State. 

(c)  The  Secretary  may  also  determine 
to  be  a  rural  or  urban  poverty  area  any 
area  in  which,  on  the  basis  of  the  latest 
available  published  data  from  the  Bureau 


of  the  Census,  the  median  family  income 
ranks  above  the  30th  percentile  of 
median  family  incomes  for  all  areas  in 
the  State  but  with  respect  to  which  the 
State  agency  demonstrates  to  the  satis¬ 
faction  of  the  Secretary  that  the  income 
level  of  families  in  such  area  has  changed 
sufficiently  since  the  date  of  such  latest 
available  published  data  to  justify  classi¬ 
fication  of  the  area  as  a  rural  or  urban 
poverty  area  under  the  criteria  set  forth 
in  paragraph  (a)  or  (b)  of  this  section. 

(d)  The  State  agency  shall  reevaluate 
its  designation  of  proposed  rural  or  urban 
poverty  areas  every  2  years,  and  will 
make  such  revisions  in  such  designation 
as  it  finds  necessary  in  accordance  with 
the  provisions  of  this  section. 

§  53.130  Cert i lira! ion  lo  the  Secretary. 

After  the  State  agency  has  approved 
an  application  for  a  construction  grant, 
it  shall  recommend  it  to  the  Secretary 
for  approval  and  shall  certify: 

(a)  That  the  application  contains 
reasonable  assurance  as  to  the  avail¬ 
ability  of  funds  for  the  cost  of  construc¬ 
tion  and  the  entire  cost  of  maintenance 
and  operation  when  completed: 

(1)  Availability  of  funds  for  the  non- 
Federal  share  of  construction  costs  shall 
mean  (i)  funds  immediately  available, 
placed  in  escrow,  or  acceptably  pledged, 
or  (ii)  funds  or  fund  sources  specifically 
earmarked  in  a  sum  sufficient  for  that 
purpose,  or  (iii)  other  assurances  ac¬ 
ceptable  to  the  Secretary ; 

(2)  To  assure  the  availability  of  funds 
for  maintenance  and  operation  the  appli¬ 
cation  for  the  construction  of  a  new  proj¬ 
ect  must  include  a  proposed  operating 
budget,  on  a  form  prescribed  by  the  Sec¬ 
retary,  for  the  2-year  period  immediately 
following  its  completion.  In  the  case  of 
an  addition  to  an  existing  facility,  the 
application  must  include  a  statement 
showing  that  funds  are  or  will  be  avail¬ 
able  to  meet  any  excess  of  proposed  ex¬ 
penditures  over  anticipated  income  from 
the  operation  of  the  constructed  addition 
for  the  2-year  period  immediately  follow¬ 
ing  its  completion. 

(b)  That  the  application  is  in  con¬ 
formity  with  and  contains  the  assurances 
required  by  the  State  plan  and  these 
regulations. 

§  53.131  Requests  for  construction  pay¬ 
ments  for  grants. 

(a)  Certification  by  State  agency.  The 
State  agency  shall  certify  to  the  Secre¬ 
tary  the  amount  of  payments  due  an 
applicant  for  a  construction  grant  under 
Part  A  of  the  Act  for  the  cost  of  work 
performed  and  materials  and  equipment 
furnished. 

(b)  Inspection  by  State  agency.  As  a 
basis  for  certification  by  the  State 
agency  in  accordance  with  paragraph  (a) 
of  this  sectioji  that  payment  of  an  in¬ 
stallment  is  due  an  applicant,  the  State 
agency  shall  make  adequate  inspections 
to  determine  that  the  work  has  been 
performed  upon  a  project,  or  purchases 
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have  been  made,  In  accordance  with  the 
approved  plans  and  specifications. 

§  53.132  Fiscal  and  accounting  require¬ 
ments. 

(a)  Construction  allotments.  (1)  The 
State  agency  shall  be  responsible  for 
establishing  and  maintaining  accounts 
and  fiscal  controls  of  all  Federal  and 
State  funds  allotted  for  construction 
projects.  Federal  and  State  funds  shall 
be  separately  identified  by  maintaining 
separate  fund  accounts  for  this  purpose. 

(2)  The  fiscal  records  shall  be  so  de¬ 
signed  as  to  show  at  any  given  time  the 
Federal  funds  allotted,  encumbered,  and 
unencumbered  balances.  If  State  con¬ 
tributions  are  made  for  construction, 
separate  accounts,  reflecting  similar  in¬ 
formation,  shall  be  maintained  for  State 
funds. 

(b)  Construction  payments.  (1) 
Where  the  State  may  receive  Federal 
funds  for  applicants  for  construction 
project  grants,  or  the  State  itself  is  an 
applicant,  adequate  records  of  account 
and  fiscal  controls  shall  be  established 
and  maintained  by  the  State  to  assure 
proper  accounting  of  all  funds  received 
and  disbursed.  Similar  suitable  accounts 
shall  be  maintained  to  show  the  receipt 
and  disbursement  of  State,  local  or  other 
funds  used  for  matching  purposes. 

(2)  The  State  agency  shall  require 
that  applicants  receiving  Federal  funds 
establish  and  maintain  adequate  ac¬ 
counting  and  fiscal  records  to  reflect  the 
receipt  and  expenditure  of  funds 
allotted  and  paid  for  construction 
projects. 

(3)  The  States  which  by  law  are  au¬ 
thorized  to  make  payments  to  applicants 
shall  promptly  pay  such  applicants 
funds  certified  for  payment  by  the  Sec¬ 
retary  for  approved  construction 
projects. 

§  53.133  Access  by  Comptroller  General. 

The  State  plan  shall  provide  that  the 
Comptroller  General  of  the  United 
States  or  his  duly  authorized  represent¬ 
atives  will  have  access  for  purposes  of 
audit  and  examination  to  such  records 
of  the  State  agency  as  are  required  to 
be  maintained  by  the  Secretary. 

§  53.134  Notice  of  change  of  status  of 
facility. 

The  State  agency  shall  promptly  notify 
the  Secretary  in  writing  if,  at  any  time 
within  20  years  after  completion  of  con¬ 
struction,  any  facility  which  received 
funds  under  the  Act  is  transferred  to 
any  person,  agency  or  organization,  not 
qualified  to  file  an  application  under 
the  Federal  Act  or  not  approved  as  a 
transferee  by  the  State  agency;  or  ceases 
to  be  a  public  health  center  or  a  public 
or  other  nonprofit  hospital,  outpatient 
facility,  facility  for  long-term  care  or 
rehabilitation  facility,  as  defined  in  the 
Federal  Act. 

§  53.135  Good  cause  for  other  use  of 
facility. 

If  within  20  years  after  completion  of 
any  construction  for  which  a  construc¬ 
tion  grant  has  been  made  the  facility 


shall  cease  to  be  a  public  health  center 
or  a  public  or  other  nonprofit  hospital, 
outpatient  facility,  facility  for  long¬ 
term  care,  or  rehabilitation  facility  the 
Secretary,  in  determining  whether  there 
is  good  cause  for  releasing  the  applicant 
or  other  owner  of  the  facility  from  its 
obligation  shall  take  into  consideration 
the  extent  to  which: 

(a)  The  facility  will  be  devoted  by  the 
applicant  or  other  owner  to  use  for  an¬ 
other  public  or  nonprofit  purpose  which 
will  promote  the  purpose  of  the  Act; 

(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  20-year 
period  other  public  or  nonprofit  facilities 
not  previously  utilized  for  the  purpose  for 
which  the  facility  was  constructed  will 
be  so  utilized  and  are  substantially 
equivalent  in  nature  and  extent  for  such 
purposes;  or 

(c)  The  facility  has  been  acquired 
from  an  agency  of  the  United  States 
(e.g.,  the  Federal  Housing  Administra¬ 
tion  under  its  mortgage  insurance  com¬ 
mitment  program)  which  has  made  a 
reasonable  effort  to  dispose  of  it  for  op¬ 
eration  as  a  public  or  nonprofit  facility. 

Subpart  N — Loan  Guarantees  and 
Direct  Loans 

§  53.141  Applicability. 

In  addition  to  the  other  provisions  of 
this  part,  the  following  provisions  of  this 
Subpart  N  are  also  applicable  to  loans  to 
public  agencies  and  loan  guarantees  to 
nonprofit  private  agencies  under  part  B 
of  the  Act. 

§  53.142  Definitions. 

(a)  All  terms  used  in  this  subpart  and 
defined  in  the  Act  or  in  §  53.1  shall  have 
the  same  meaning  as  there  given  them. 

(b)  When  used  in  this  subpart,  the 
term  “public  agency”  shall  include  any 
private  organization  the  Income  from 
whose  bonds  or  other  obligations  issued 
as  security  for  a  loan  with  respect  to  a 
project  under  part  B  of  the  Act  is  exempt 
from  Federal  income  taxation. 

§  53.143  Eligibility  for  loan  guarantees 
and  direct  loans. 

(a)  Loan  guarantees.  The  Secretary 
may,  in  accordance  with  part  B  of  the 
Act  and  these  regulations,  guarantee  to 
non-Federal  lenders  payment  of  prin¬ 
cipal  of  and  interest  on  loans  made  to 
nonprofit  private  agencies  to  carry  out 
projects  for  the  construction  or  mod¬ 
ernization  of  nonprofit  private  hospitals, 
facilities  for  long-term  care,  outpatient 
facilities  and  rehabilitation  facilities. 

(b)  Direct  loans.  The  Secretary  may, 
in  accordance  with  Part  B  of  the  Act 
and  these  regulations,  make  direct  loans 
to  public  agencies  to  carry  out  projects 
for  the  construction  or  modernization  of 
public  health  centers  and  public  hos¬ 
pitals,  facilities  for  long-term  care,  out¬ 
patient  facilities,  and  rehabilitation 
facilities. 

§  53.144  Approval  of  applications. 

(a)  Applications  for  loan  guarantees. 
An  application  for  a  loan  guarantee  sub¬ 
mitted  through  the  State  agency  and  in 


accordance  with  the  requirements  of 
§  53.127  may  be  approved  by  the  Secre¬ 
tary  only  if  he  makes  each  of  the  findings 
required  pursuant  to  section  623(b)  of 
the  Act,  and  determines: 

(1)  That  the  applicant  will  have  suf¬ 
ficient  financial  resources  to  enable  him 
to  comply  with  the  terms  and  conditions 
of  the  loan  with  respect  to  which  the 
guarantee  is  sought; 

(2)  That  the  applicant  has  the  neces¬ 
sary  legal  authority  to  finance,  construct, 
and  maintain  the  proposed  project,  to 
apply  for  and  receive  the  loan  with  re¬ 
spect  to  which  the  guarantee  is  sought, 
and  to  pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  such 
loan  or  against  other  satisfactory  secu¬ 
rity  specified  in  §  53.147; 

(3)  That  the  loan  with  respect  to 
which  the  guarantee  is  sought  will  be 
secured  by  a  first  lien  against  the  facil¬ 
ity  to  be  constructed  or  against  other 
security  satisfactory  to  the  Secretary 
specified  in  §  53.147. 

(4)  That  the  loan  with  respect  to 
which  the  guarantee  is  sought  will  be 
made  only  with  respect  to  the  Initial 
permanent  financing  of  the  project; 

(5)  That  the  rate  of  interest  on  the 
loan  with  respect  to  which  a  guarantee 
is  sought  does  not  exceed  such  per 
centum  per  annum  as  the  Secretary  de¬ 
termines  to  be  reasonable,  taking  into 
account  the  range  of  interest  rates  pre¬ 
vailing  in  the  private  market  for  similar 
loans  and  the  risks  assumed  by  the 
United  States ;  and 

(6)  Such  additional  determinations  as 
the  Secretary  finds  necessary  with  re¬ 
spect  to  particular  applications  in  order 
to  protect  the  financial  interests  of  the 
United  States. 

(b)  Applications  for  direct  loans.  An 
application  for  a  direct  loan  submitted 
through  the  State  agency  and  in  accord¬ 
ance  with  the  requirements  of  §  53.127 
may  be  approved  by  the  Secretary  only 
if  he  makes  each  of  the  applicable  find¬ 
ings  required  pursuant  to  sections  623(b) 
and  627(a)(2)  of  the  Act,  and  deter¬ 
mines: 

(1)  That  the  applicant  will  have  suf¬ 
ficient  financial  resources  to  enable  him 
to  comply  with  the  terms  and  conditions 
of  the  direct  loan; 

(2)  That  the  applicant  has  the  neces¬ 
sary  legal  authority  to  finance,  construct, 
and  maintain  the  proposed  project,  to 
apply  for  and  receive  the  direct  loan, 
and  to  pledge  or  mortgage  any  assets  or 
reserves  to  be  given  as  security  for  such 
direct  loan; 

(3)  That  the  direct  loan  will  be  se¬ 
cured  by  a  first  lien  against  the  facility 
to  be  constructed  or  against  other  secu¬ 
rity  satisfactory  to  the  Secretary  speci¬ 
fied  in  §  53.147; 

(4)  That  the  direct  loan  will  be  made 
only  with  respect  to  the  initial  perma¬ 
nent  financing  of  the  project;  and 

(5)  Such  additional  determinations  as 
the  Secretary  finds  necessary  with  re¬ 
spect  to  the  particular  application  in 
order  to  protect  the  financial  interests  of 
the  United  States. 
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§  53.145  Maximum  amount  of  direct 
loan  or  guaranteed  loan. 

No  direct  loan  or  loan  with  respect 
to  which  a  guarantee  is  made  for  any 
project  under  Part  B  of  the  Act  may  be 
in  an  amount  which,  when  added  to  the 
amount  of  any  grant  or  loan  under  Part 
A  of  the  Act  with  respect  to  such  project, 
exceeds  90  per  centum  of  the  cost  of 
such  project:  Provided,  That,  in  deter¬ 
mining  the  actual  cost  of  the  construc¬ 
tion  of  the  project,  there  shall  be  ex¬ 
cluded  from  such  cost  all  fees,  interest, 
and  other  charges  relating  or  attribut¬ 
able  to  the  financing  of  the  project. 

§  53.146  Forms  of  evidence  of  indebted* 
ness. 

The  evidence  of  indebtedness  with  re¬ 
spect  to  direct  loans  with  respect  to 
which  a  guarantee  is  made  shall  be  in 
such  form  as  may  be  acceptable  to  the 
Secretary. 

§53.147  Security  for  loans. 

All  direct  loans  and  loans  with  respect 
to  which  a  guarantee  is  made  shall  be 
secured  in  a  manner  which  the  Secretary 
finds  reasonably  sufficient  to  insure  re¬ 
payment.  The  security  may  be  one  or  a 
combination  of  the  following: 

(a)  A  first  mortgage  on  the  facility 
and  site  thereof. 

(b)  Negotiable  stocks  or  bonds  of  a 
quality  and  value  acceptable  to  the 
Secretary. 

(c)  A  pledge  of  unrestricted  and  un¬ 
encumbered  income  from  an  endowment 
or  other  trust  funds  acceptable  to  the 
Secretary. 

(d)  A  pledge  of  a  specified  portion  of 
annual  general  or  special  revenues  of  the 
applicant,  acceptable  to  the  Secretary. 

(e)  Full  faith  and  credit  (tax  sup¬ 
ported)  obligations  of  a  State  or  local 
public  body. 

(f)  Such  other  security  as  the  Secre¬ 
tary  may  find  acceptable  in  specific 
Instances. 

§  53.148  Opinion  of  legal  counsel. 

At  appropriate  stages  in  the  applica¬ 
tion  and  approval  procedure  for  direct 
loans  and  loan  guarantees,  the  applicant 
shall  furnish  to  the  Secretary  a  memo¬ 
randum  or  opinion  of  legal  counsel  with 
respect  to  the  legality  of  any  proposed 
bond  or  note  issue,  the  legal  authority 
of  the  applicant  to  offer  the  issue  and 
secure  it  by  the  proposed  collateral,  and 
the  legality  of  the  issue  upon  delivery. 
“Legal  counsel”  means  either  a  law  firm 
or  Individual  lawyer,  thoroughly  experi¬ 
enced  in  the  long-term  financing  of  con¬ 
struction  projects,  and  whose  approving 
opinions  have  previously  been  accepted 
by  lenders  or  lending  institutions.  In 
addition,  in  the  case  of  a  direct  loan  to 
a  public  agency,  the  legal  counsel  shall 
be  a  recognized  bond  counsel  in  the 
municipal  field.  The  legal  memorandum 
or  opinion  to  be  provided  by  legal  counsel 
in  each  case  shall  be  as  follows : 

(a)  A  memorandum,  submitted  with 
the  application  for  a  direct  loan  or  loan 
guarantee,  stating  that  there  is  or  will  be 
authority  to  finance,  construct  and 


maintain  the  project,  and  to  Issue  the 
proposed  obligations  and  to  pledge  or 
mortgage  the  assets  and/or  revenues  of¬ 
fered  to  secure  the  direct  loan  or  the 
loan  with  respect  to  which  a  guarantee 
is  sought,  as  the  case  may  be,  citing  the 
basis  for  such  authority:  and 

(b)  A  final  approving  opinion,  de¬ 
livered  to  the  Secretary  at  the  same  time 
as  the  delivery  of  the  bonds  to  the  Sec¬ 
retary  (in  the  case  of  a  direct  loan)  or 
to  the  lender  (in  the  case  of  a  loan  guar¬ 
antee)  ,  stating  that  the  indebtedness  of 
the  applicant  is  duly  authorized,  sold, 
and  delivered,  and  that  such  indebted¬ 
ness  is  valid,  binding  and  payable  in  ac¬ 
cordance  with  the  terms  on  which  the 
direct  loan  or  loan  guarantee  was  ap¬ 
proved  by  the  Secretary. 

§  53.149  Length  and  maturity  of  loans. 

The  repayment  period  for  direct  loans 
and  loans  with  respect  to  which  a  guar¬ 
antee  is  made  shall  be  limited  to  25 
years:  Provided,  That — 

(a)  The  Secretary  may,  in  particular 
cases  where  he  determines  that  a  repay¬ 
ment  period  of  less  than  25  years  is  more 
appropriate  to  an  applicant’s  total 
financial  plan,  approve  such  shorter  re¬ 
payment  period:  and 

(b)  In  no  case  shall  a  loan  repayment 
period  exceed  the  estimated  useful  life 
of  the  facility  to  be  constructed  with  the 
assistance  of  the  loan. 

§53.150  Interest  on  direct  loans. 

Each  direct  loan  shall  require  the  bor¬ 
rower  to  pay  to  the  Secretary,  or  as  di¬ 
rected  by  him,  interest  thereon  at  a  rate 
determined  by  the  Secretary  to  be  com¬ 
parable  to  the  current  rate  of  interest 
prevailing  with  respect  to  loans  to  non¬ 
profit  private  agencies  which  are  guar¬ 
anteed  under  part  B  of  the  Act,  for  the 
modernization  on  construction  of  sim¬ 
ilar  facilities  in  the  same  or  similar 
areas,  minus  3  per  centum  per  annum. 

§  53.151  Repayment. 

Unless  otherwise  specifically  au¬ 
thorized  by  the  Secretary,  each  direct 
loan  and  loan  with  respect  to  which  a 
guarantee  is  made  shall  be  repayable  in 
substantially  level  total  annual  install¬ 
ments  of  principal  and  interest,  suffi¬ 
cient  to  amortize  the  loan  through  the 
final  year  of  the  life  of  the  loan. 

§  53.152  Loan  Guarantee  Agreement 
and  Direct  Loan  Agreement. 

(a)  Loan  Guarantee  Agreement.  (1) 
For  each  application  for  a  loan  guaran¬ 
tee  which  is  approved  by  the  Secretary, 
an  offer  of  a  loan  guarantee  will  be  sent 
to  the  applicant,  setting  forth  the  per¬ 
tinent  terms  and  conditions  for  the  loan 
guarantee,  and  will  be  conditioned  upon 
the  fulfillment  of  these  terms  and  con¬ 
ditions.  The  accepted  loan  guarantee  of¬ 
fer  will  constitute  the  Loan  Guarantee 
Agreement  between  the  Secretary  and 
the  applicant. 

(2)  Each  Loan  Guarantee  Agreement 
shall  include  the  following  provisions: 

(i)  That  the  loan  guarantee  evi¬ 
denced  by  the  Agreement  shall  be  incon¬ 
testable  (a)  in  the  hands  of  the  applicant 


on  whose  behalf  such  loan  guar- ' 
an  tee  is  made  except  for  fraud  or  mis¬ 
representation  on  the  part  of  such  ap¬ 
plicant,  and  (b)  as  to  any  person  who 
makes  or  contracts  to  make  a  loan  to 
such  applicant  in  reliance  on  such  loan 
guarantee,  except  for  fraud  or  misrepre¬ 
sentation  on  the  part  of  such  other 
person. 

(ii)  That  if  the  applicant  shall  de¬ 
fault  in  making  payment,  when  due,  of 
the  principal  and  interest  on  the  loan 
with  respect  to  which  the  guarantee  is 
made,  and  such  default  is  not  cured 
within  90  days  after  the  happening 
thereof,  the  holder  of  such  loan  shall 
have  the  right  to  make  demand  in 
writing  upon  the  Secretary  for  the  pur¬ 
chase  by  the  Secretary  of  such  loan. 

(ill)  That  each  holder  of  a  loan  to  an 
applicant  on  whose  behalf  the  loan 
guarantee  evidenced  by  such  Agreement 
is  made  shall  have  a  contractual  right  to  , 
receive  from  the  United  States  interest 
payments  in  an  amount  sufficient  to  re¬ 
duce  by  3  per  centum  per  annum  the  net 
effective  interest  rate  determined  by  the 
Secretary  to  be  otherwise  payable  on  the 
loan  with  respect  to  which  such  guar¬ 
antee  is  made. 

(iv)  That  payments  of  interest  pursu¬ 
ant  to  subdivision  (iii)  of  this  subpara¬ 
graph  will  be  made  by  the  Secretary,  in 
accordance  with  the  terms  of  the  loan 
with  respect  to  which  the  guarantee  is 
made,  directly  to  the  holder  of  such  loan 
or  to  a  trustee  or  agent  designated  in 
writing  to  the  Secretary  by  such  holder 
until  such  time  as  the  Secretary  is  noti¬ 
fied  in  writing  by  the  holder  that  such 
loan  has  been  transferred.  Pursuant  to 
such  written  notification  of  transfer,  the 
Secretary  will  make  such  interest  pay¬ 
ments  directly  to  the  new  holder  (trans¬ 
feree)  of  the  loan. 

(v)  That  the  applicant  shall  be  per¬ 
mitted  to  prepay  up  to  15  per  centum  of 
the  original  principal  amount  of  such 
loan  in  any  calendar  year  without  addi¬ 
tional  charge. 

(vi)  Such  other  provisions  as  the  Sec¬ 
retary  finds  necessary  in  order  to  protect 
the  financial  interests  of  the  United 
States. 

(b)  Direct  Loan  Agreement.  (1)  For 
each  application  for  a  direct  loan  which 
is  approved  by  the  Secretary,  an  offer  of 
a  direct  loan  will  be  sent  to  the  applicant, 
setting  forth  the  pertinent  terms  and 
conditions  for  the  direct  loon,  and  will 
be  conditioned  upon  the  fulfillment  of 
those  terms  and  conditions.  The  accepted 
direct  loan  offer  will  constitute  the  Direct 
Loan  Agreement  between  the  Secretary 
and  the  applicant. 

(2)  Each  Direct  Loan  Agreement  shall 
include  such  provisions  as  the  Secretary 
finds  necessary  in  order  to  protect  the 
financial  Interests  of  the  United  States. 

§  53.153  Loan  closing. 

(a)  Loan  guarantees.  Closing  for  any 
loan  with  respect  to  which  a  guarantee  is 
made  shall  be  accomplished  at  such  time 
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as  may  be  agreed  upon  by  the  parties  to 
such  loan  and  found  acceptable  by  the 
Secretary. 

(b)  Direct  loans.  Closing  for  any  di¬ 
rect  loan  shall  be  accomplished  at  such 
time  as  may  be  determined  by  the  Sec¬ 
retary. 

§  53.154  Waiver  of  right  of  recovery. 

In  determining  whether  there  is  good 
cause  for  waiver  of  any  right  of  recovery 
which  he  may  have  against  a  nonprofit 
private  agency  by  reason  of  any  pay¬ 
ments  made  pursuant  to  a  loan  guar¬ 


antee,  or  against  a  public  agency  by 
reason  of  the  failure  of  such  agency  to 
make  payments  of  principal  and  interest 
on  a  direct  loan  to  such  agency,  the  Sec¬ 
retary  shall  take  into  consideration  the 
extent  to  which: 

(a)  The  facility  with  respect  to  which 
the  loan  guarantee  or  direct  loan  was 
made  will  continue  to  be  devoted  by  the 
applicant  or  other  owner  to  use  for  the 
purpose  for  which  it  was  constructed  or 
another  public  or  nonprofit  purpose 
which  will  promote  the  purposes  of  the 
Act; 


(b)  There  are  reasonable  assurances 
that  for  the  remainder  of  the  repayment 
period  of  the  loan  other  public  or  non¬ 
profit  facilities  not  previously  utilized  for 
the  purpose  for  which  the  facility  was 
constructed  will  be  so  utilized  and  are 
substantially  equivalent  in  nature  and 
extent  for  such  purposes;  and 

(c)  Such  recovery  would  seriously  cur¬ 
tail  the  provision  of  medical  services  to 
persons  in  need  of  such  services  in  the 
area. 

[FR  Doc.72-134  Filed  l-5-72;8:45  am] 
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